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fact and not see it. This is true 

of rubber peas, hidden aces, and 
the mysterious operations of taxpay- 
ers. 

I have with these eyes seen tax- 
payers in revolt. I have seen them 
separate politicians from their jobs 
with the finality expressed in that dy- 
namite explosion at Black Tom some 
years ago. Immediately afterward I 
have watched other taxpayers go 
through the same sequence of igno- 
rance, carelessness, silence, and even- 
tual massacre, and have not seen 
what was going on. This would be 


[’ is possible to look directly at a 


disheartening if I had not long ago be- 
come reconciled to myself. 


319 


(.= B. Cox was at one time 
the boss of Cincinnati. His 
taxpayers did everything except wear 
ivory rings in their noses. The courts 
were as crooked as some of the 
streets were after dark; county office 
was a graft; city office was a melon 
that renewed itself after each split, 
and the few complainants were beaten 
up or taxed out or ostracized or ex- 
communicated. Then E. W. Scripps 
took a hand. Among the several 
newspapers he owned was the Cin- 
cinnati Post, which was then about 
as moribund as the third Caesar, 
counting from the right. The only 
subscribers of the Post who could be 
identified sat on stoops in their shirt 








sleeves on summer evenings and drank 
their beer out of cans. Among 
Scripps’ executives was Harry M. 
Rickey. 

“Harry,” said he, “go down to Cin- 
cinnati and either bust the Post or 
smash Cox.” 

For a time it looked as though the 
Post would die under a bush some 
dark night. It shrank to the dimen- 
sions of a damp rag. Its reporters 
were beaten up and its editors threat- 
ened. Merchants came hossing in to 
demand that their advertising con- 
tracts be canceled. They could not 
respect themselves, they said, and con- 
tinue to support a paper which was 
false to every tradition of decent 
journalism. The business depart- 
ment of the Post was noisy with pro- 
test. But the Post was one paper 
which was managed by editors and not 
by advertisers. Rickey played a 
trump: 

“Tell ’em,” he said, “that we will 
cancel the contract of every merchant 
who asks for it. On the same day we 
will carry a story on the first page, in 
double-leaded black-faced type, telling 
who he is and why he did it.” 

Only one man canceled. 

Even in that dark political age the 
taxpayer was sore about what was be- 
ing done to him. But he did not 
know how to organize. Or he did not 
dare organize. A Cincinnati taxpayer 
who made too much noise about his 
wrongs might be taken down under 
the railroad bridge and pounded with 
stones. Yet the merchants preferred 
to risk the anger of Boss Cox’s janis- 
saries to the silent boycott of their 
customers. Somewhat similar history 
was written in other cities and yet 
most of us looked on these events as 
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Presently 


purely local phenomena. 
we forgot them. 


WO years ago no one could have 

made me believe that taxpayers 
could revolt. I had seen them revolt- 
ing and I had forgotten. Taxpayers 
seemed to be all patient endurance and 
no spine. The few who did rebel were 
of the least lovable sort. They were 
inclined to be lean and excitable and 
were lonely men. One of them would 
rise at a meeting of the board of esti- 
mate or the board of aldermen or 
whatever the local board of money 
tossers might be named: 

“Mr. President. . . .” 

The routine never varied, although 
it was not identical in all cities. Some- 
times the protestant would be wise- 
cracked off his feet. That was Jimmy 
Walker’s method in New York. The 
newspapers always took a humorous 
view of these incidents. Sometimes 
the sergeant-at-arms made the kicker 
take his seat. Sometimes an indig- 
nant alderman would bellow city 
pride until someone moved that the 
meeting do now adjourn. The other 
taxpayers present, if there were any 
present, invariably looked on the ob- 
jector as a nuisance. They scuffed 
their feet when he rose. 

“There,” they would say, “is that 
crank. a 

The tax-eaters went on spending 
the taxpayers’ money. By and by 
every ninth man had some kind of a 
public job. Two years ago the Alex- 
ander Hamilton Institute estimated 
that $22.50 of each $100 of the na- 
tional net income went to the payment 
of Federal, state, and local taxes. 
Since then the national net income has 
decreased. The taxes have mounted, 
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except in a few isolated localities, and 
the proportion of the national net in- 
come taken for taxes has, therefore, 
been increased. Politicians as a class 
have’ but one remedy for a shortage 
of state funds. That is to levy more 
taxes. It has never occurred to any 
one of them—if I am unjust to an 
individual I beg his pardon—to cut 
down state expenses in any really ef- 
fective way. 

If such a thing did occur to him he 
would not be a politician. Politics is 
a business and politicians stay in by 
getting their organized constituents 
what they want. If those who want 
jobs and contracts and concessions are 
able to organize effectively, then the 
politician is for them one hundred per 
cent. This is said in no bitterness but 
merely in recognition of a fact. We 
may dislike a thunderstorm but we do 
not get angry at it. As a sop to those 
who demanded that public expenses 
be reduced they have cut salaries here 
and there, and sold a few old horses. 
No politician ever dreams of making 
any permanent change. It is always 
understood that as soon. as the tax 
money begins to come in again the 
order will be “as you were.” 








HEREFORE the taxpayers have 
started to rebel against the tax- 
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eaters. They have rebelled most suc- 
cessfully, too. 

This fact may not have been recog- 
nized by the casual reader of the 
newspapers. In every case, so far as 
I am able to discover, they have won 
their fight for lower taxes when they 
were organized and intelligently led. 

One of the extraordinary battles in 
the rebellion of the taxpayers was 
fought in the state of Washington. 

That state for a generation has been 
filled with do-gooders. Most of them 
were earnest, sincere, and honest, but 
back of them was a body of what 
Theodore Roosevelt once called prac- 
tical men. Between them they filled 
the state with culture and sanitary 
plumbing, and jobholders. 

“The tax rate is too high,” said the 
taxpayers, modestly. 

“But it cannot be lowered,” said the 
do-gooders, wrinkling their foreheads. 
“We must have the money for our 
new fretwork institute for backward 
old men.” 

They forgot that when you haven’t 
got a penny you cannot buy anything: 
The taxpayers took the penny away. 
Under the state Constitution it is pos- 
sible for the citizens to initiate legis- 
lation. If a law is accepted at the 
polls it cannot be legislated out again 
for two years. Not to go too deeply 
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“UrtiLities get all of their revenue from the users of their 
q service. If a given quantity of electric current can be 
delivered for $90, and the state tacks on $10 in tax, then 
$10 in tax is concealed in the bill for $100 the consumer 
ultimately pays. This fact has been obscured by the poli- 
ticians for their own purposes, but in the state of Wash- 
ington and in other states and in many cities the current 


user has discovered it.” 
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into the situation in Washington, a 
law was enacted by popular vote lim- 
iting the general property tax to forty 
mills for all purposes. An income tax 
law was also enacted, but it may be 
ignored, for it carried so many exemp- 
tions that it will not produce much 
revenue. 

The net result is that the income 
disposable for doodads has been cut 
approximately in two. The proper 
functions of the state will not be 
starved, if the actual business of gov- 
erning is distinguished from the new- 
grown crop of extra-functional ex- 
travagances. Governor Hartley was 
defeated for reélection when the po- 
litical volcano blew its head off, in 
spite of the fact that he had stood so 
soundly for state economy that the 
ordinary revenues of the state paid 
its costs of operation. It was the ex- 
travagances which had been tacked on 
which had boosted the taxes higher 
than Popocatapetl. Incoming Gov- 
ernor Martin is a business man and 
as firm in demanding state economies 
as was Hartley. 


HE number of office- and job- 

holders in the state of Washing- 
ton must, under these conditions, be 
decreased approximately by one half. 
It is the hope of the taxpayers that at 
the end of two years the citizens will 
have learned to like the new low taxes 
and will not again give the politicians 
unlimited money to spend. But when 
the sun comes down out of the 
heavens in this way and begins to play 
with its tail, the first thought of. the 
politicians is to find some new way 
of getting the money. If they can- 
not maintain their organizations their 
organizations will not maintain them. 


No politician ever realizes that it is 
not the label on the conscripted dol- 
lar that angers the taxpayer, but the 
fact that the dollar has been taken 
from him. One of the standbys of 
the politicians has always been the util- 
ities. 

“When in doubt, soak the electric 
light company,” has been a standing 
rule of the game. 

But the state of Washington tax- 
payer is awakening to the fact that a 
tax on the utilities is a tax on him and 
he does not like it. For years he has 
been told that whatever could be tak- 
en from a utility was gravy and even 
yet a good many of him believe it. 
But conditions have compelled the 
Washington taxpayers to think as well 
as merely listen. He has learned that 
the average tax paid by electric light 
and power companies in the United 
States is about ten per cent of the 
gross income; on the Pacific Coast 
some pay as high as 11 per cent of 
their gross. Not infrequently they 
pay more to the state in taxes than 
they pay in dividends to their stock 
and bondholders. 


TILITIES get all of their revenue 
from the users of their service. 

If a given quantity of electric current 
can be delivered for $90, and the state 
tacks on $10 in tax, then $10 in tax 
is concealed in the bill for $100 the 
consumer ultimately pays. This fact 
has been obscured by the politicians 
for their own purposes, but in the 
state of Washington and in other 
states and in many cities the current 
user has discovered it. He may pay 
no property tax. He may have no 


assessable income; his only real estate 
But ten cents 


may be on his boots. 
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The Present Difficulty in Raising Money for 
Governmental Projects by Bond Issues 


66 HERE are no public funds of the United States 

just now. They have all been spent. The 
only way in which money could be raised for the 
St. Lawrence proposition, or for any other proposi- 
tion involving public ownership of any utility what- 
ever, is through the issuance of bonds. It has been 
pointed out that the taxpayer has somewhat belatedly 
discovered that it is he who pays for the bonds and 


he does not like it.’’ 








out of every dollar he pays for elec- 
tricity is a tax and nothing but a tax. 
If he uses a telephone he pays the 
state $5 a year for it. Every buy- 
er of gasoline or coal oil or lubricat- 
ing oil gives from 7 to 10 cents to the 
state when he spends a dollar. 

The advocates of municipal own- 
ership have secured a hearing for 
their theory on the ground that the 
drain on the ratepayer’s pocket is 
lessened by the public ownership of 
plants. 

It is easily demonstrable that this is 
not true. 

In 1931 the companies producing 
electricity paid $210,000,000 in taxes. 
Every dollar was a tax laid on the 
user of electricity. It is evident that 
if these companies were owned by the 
public and, therefore, paid no taxes, 
a gap of $210,000,000 would have 
been left in the state’s revenues. Some 
one must have been called on to fill it 
and the only one callable is the tax- 
payer. Not a dollar ever goes into 
the treasury of a state that is not ta- 
ken from the pockets of the individual 
citizens of that state. If a municipal 
plant does not pay taxes then the tax 
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money needed is taken from the tax- 
payers by some other form of tax. 
“Then,” the taxpayers of the state 
of Washington are saying to the poli- 
ticians, “why should not the munici- 
pally owned plants pay taxes?” 
Politicians must in self-defense op- 
pose that proposition where there are 
city-owned plants. Such plants al- 
ways find jobs for the politically de- 
serving. If they paid taxes as iden- 
tical privately owned plants do they 
could not compete in rates with their 
privately owned rivals. Therefore, 
the taxpayers would tire of them 
quickly. If any municipally owned 
plant can produce current today as 
cheaply as its privately owned rival, 
assuming the same taxes and the same 
bookkeeping, I do not know of it, 
have never heard of it, and will be de- 
lighted to tell about it when I find one. 


municipally owned plants proved 
to be unable to furnish current in 
competition with privately owned 
plants, once they are saddled with the 
tax burden which they now avoid in 
great part, the taxpayer would soon 
begin to resist this additional charge 
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on his shrunken budget. Hence it is 
evident that the politicians in the state 
of Washington, and in the other po- 
litical subdivisions where the taxpay- 
ers are beginning to understand the 
tax problem, must oppose the taxing 
of municipal plants. It is equally ap- 
parent that the taxpayers will increas- 
ingly insist upon such taxation. 

For the extent of the revolt of the 
taxpayers against the politicians, as 
distinguished from a revolt against 
the state, must now be recognized. 

This revolt began three years ago 
in the city of Chicago. 

That city’s insane extravagance has 
been a national scandal. Part of it 
was due, of course, to the drunken 
splurge of spending in which all 
America indulged while times were 
good. The physical Chicago was su- 
perb, with its concrete roads wagon- 
spoking into the prairie and its em- 
bossed lake front and its manicured 
parks. Part of it was due to graft 
and the demands of the political or- 
ganizations. Something was due to 
the incredibly complicated and dupli- 
cated set-up, which furnished a per- 
fect shelter for the political manipu- 
lators. 

There are in Chicago’s city limits 
419 tax-levying and _ tax-spending 
bodies and 8 major governments— 
and not one responsible head. Not 
even one informed head, according to 
a recent statement of Fred W. Sar- 
gent, president of the Chicago and 
Northwestern Railroad and general 
chairman of the Committee of One 
Hundred which has established an ac- 
tual dictatorship over the city. 

(Here I must tell a story about 
Sargent, just to show what sort of a 
man he is. On one occasion he was 


called into conference with the elder 
J. P. Morgan and several of the fore- 
most railroad presidents. Morgan 
handed him a typewritten document: 

“I have prepared this statement,” 
said he. “Sign here.” 

Sargent began to read it. 

“Sign, sign,” said one of the elder 
railroaders. “Don’t keep Mr. Mor- 
gan waiting. This looks as though 
you do not trust us.” 

“As gentlemen, I trust implicitly 
every one of you,” said Sargent. “As 
railroad men I do not trust a damned 
one of you a damned inch.’’) 

Unpaid payrolls amount to $31,- 
000,000 and unpaid bills to $20,000,- 
000 and contractual obligations to 
$10,000,000. There are in the hands 
of the public $114,000,000 in unpaid 
tax anticipation warrants and another 
$94,000,000 of this paper in various 
sinking funds and a total of $16,000,- 
000 of matured bonds and interest in 
default. Three years ago the situa- 
tion had become impossible,’ but not 
one politician had so much as twid- 
dled a finger to help. Not one job 
could be dispensed with. Not one lux- 
ury could be canceled. Not one sal- 
ary could be lessened. 

In sheer desperation the taxpayers 
refused to pay taxes on dishonestly 
assessed real estate. 


HEN taxes are not paid and tax 

anticipation warrants can no 
longer be sold to the banks and the 
looting politicians cannot get any more 
money anywhere state business comes 
to a standstill. Chicago’s taxpayers 
admittedly accepted the counsels of 
desperation. Ina lawless city they tried 
to remain law-abiding. They did not 
organize to oppose the raiders until 
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confronted by the possibility that the 
policemen and firemen would cease 
work, and rioting and outlawry be ac- 
cepted as commonplaces. When they 
did organize it was to some purpose. 
The Committee of One Hundred on 
Public Expenditures has already com- 
pelled a sharp reduction in the cost 
of running the city. A reorganiza- 
tion of its rambling and unwieldy 
awkwardness is in prospect. The po- 
litically elected officials are codperat- 
ing fairly well. They have little 
choice in the matter. 


HIs is a form of dictatorship, of 

course—the dictatorship of the 
taxpayer as against the dictatorship 
of the tax-eater. It is Sargent’s opin- 
ion that “sooner or later, through 
some such informal device as we have 
set up, other cities will be forced to 
seek relief from the consequences of 
uncontrolled spending by local patron- 
age machines.” New York is heading 
that way. The politicians could not 
believe, even when written evidence 
was found on the ballots. Mayor 
Jimmy Walker had to bounce out of 
office as a result of the revelations of 
the Seabury investigation and Acting 
Mayor McKee did his best to cut the 
city’s operating costs. He was bully- 
ragged and opposed at every turn by 


e 


the organization. He did not become 
a candidate for election. In spite of 
the difficulty of doing so, over two 
hundred thousand citizens wrote his 
name on the ballots in the machine. 
The phenomenon had never before 
been witnessed in Manhattan. 

Even that was not definite enough 
for the politicians, so the bankers took 
a hand. With the example of Chi- 
cago before them they did not propose 
to load their vaults with unsalable and 
possibly valueless tax anticipation 
warrants. They had permitted the 
city to be robbed, but when they were 
asked to rob themselves they grew vir- 
tuous. They told newly elected 
Mayor O’Brien to cut the city’s costs. 

“Otherwise you get no money.” 

The preliminary cut is only $20,- 
000,000, but this is not the end. New 
York is so deeply in the hole that it 
must borrow to meet its day-to-day 
expenses, and it cannot borrow unless 
the bankers are sure that lending will 
be safe. Back of the bankers are the 
taxpayers, as shown by the unsolicit- 
ed vote for McKee. The liaison of 
Tammany and the Republican organi- 
zation has been notorious for years. 
Where one cuts the other covers. 
Ride and tie. It is gossip in both or- 
ganizations that a nonpartisan ticket 
is impending. Alfred E. Smith, four 


build its own electric light plant was that the cost could be 


q “THE attractive feature in every proposition that a city 


paid for out of a bond issue. 
something on the cuff and then sending the cuff to the 
laundry. Lately it has been discovered that bonds must 
be paid for and the interest must be kept up and that the 
only place where the money for these necessities can be 
found is in the pocket of the taxpayer.” 
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That seemed to be buying 
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terms governor of New York, once 
candidate for election as President of 
the United States, has demanded that 
the five city governments be cut to 
one government, and that useless of- 
ficials be dispensed with and grafts 
and carelessness and juicy contracts 
be cleaned up. 


HESE are only a few of the high 

lights of the revolt of the tax- 
payers against the politicians. It 
might be pointed out that the volun- 
tary and resistless dictatorships of 
honest citizens in state and municipal 
organizations are a development that 
might easily spread. If the power to 
levy taxes and spend money is taken 
out of the hands of the professional 
office-holding class because they are 
not to be trusted, it is only a step to 
take other powers from them. Ex- 
perience shows that an extra legal ac- 
tion which works soon acquires legal- 
ity. If Mussolini had not made good 
he could not have held on. He was 
a usurper and is a tyrant, no doubt, 
but he became Il Duce and The Boss 
because he spoke for decency and 
self-respect and good government 
against a loose autocracy of idlers and 
thieves. 


. is true that the American form of 

government is generally considered 
rigid and unyielding and not properly 
responsive to the will of the people. 
A change may be made in the Federal 
Constitution only after pangs and 
long delay. 

But it is often forgotten thatthe 
voters have in their hands power to 
make sweeping changes at home—if 
they will only bestir themselves to use 
it. 


Nearly all the measures voted upon 
last November had to do with ques- 
tions of economy and taxation. In 
the four states in which the proposal 
was made amendments were adopted 
limiting voting power on certain ex- 
penditures to property holders or to 
taxpayers. 

Three states adopted tax-limiting 
measures and a similar measure was 
put through the Indiana legislature 
after a long struggle. 

Rhode Island’s voters defeated a 
bond issuing proposition for the first 
time in the state’s history. 

For the second time Oklahoma vot- 
ed against an increase in the income 
tax, and in five states out of seven a 
proposition to adopt an income tax 
failed, on the broad ground that the 
extra money would merely be thrown 
away. 

In North Carolina a twelve-million 
dollar cut was made in the state’s ex- 
penditures, by the use of common 
sense and determination. Action of 
this sort has become a necessity in our 
farming states, for the sales of farms 
for taxes more than doubled in 1932. 
An instance of -the attitude taken by 
taxholders in Kentucky is the fact that 
Governor Ruby Laffoon framed an 
amendment to the state Constitution, 
which was adopted by the legislature 
and will be voted on at the polls in 
1933, which will relieve real estate and 
the standing stocks of merchants of 
all taxes for state purposes. He be- 
lieves it will be adopted. But this is 
only a beginning. 


N the days when the whole nation 
was on a toot there was nothing 
easier than to float a bond issue. One 
reason why so many little banks failed 
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NOT AS NATURE INTENDED 


in the past three years is that their big 
brothers in the cities loaded them up 
with bonds. Some of them were good 
and some were bad but they had all 
been issued. The attractive feature 
in every proposition that a city build 
its own electric light plant was that 
the cost could be paid for out of a 
bond issue. That seemed to be buying 
something on the cuff and then send- 
ing the cuff to the laundry. Lately 
it has been discovered that bonds must 
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be paid for and the interest must be 
kept up and that the only place where 
the money for these necessities can be 
found is in the pocket of the taxpayer. 

Promoters of municipally owned 
plants at this moment, for example, 
might be asked to explain away the 
statements made in a letter from H. 
B. Creel of Tacoma, printed in the 
Congressional Record of January 19, 
1933. He stated that Tacoma and 
Seattle have been held up as shining 











examples of the municipal ownership 
of utilities. “Yet they have the high- 
est tax rates in cities of their class.” 
In Seattle “City Light claims a plant 
worth $50,000,000, $20,000,000 rein- 
vested in plant, an earned surplus of 
$12,000,000 and annual savings of 
$10,000,000 to customers. But City 
Light can pay no share of the taxes 
and now must have aid from the Re- 
construction Finance Corporation. 


” 


pe some years a proposition has 
been drifting on the currents of 
our political life that an ocean high- 
way be made of the Great Lakes and 
the St. Lawrence, and that New York 
state be empowered to shoot as many 
million dollars as necessary in setting 
up a hydraulic power plant on the 
river to make use of the impounded 
water. No one thought very much of 
the money involved. The engineers’ es- 
timates of the initial cost ran to some- 
thing more than half a billion dollars, 
and it was admitted that this sum was 
unlikely to be the final cost. It might 
run to a billion dollars, maybe more. 
Whatever attention was given to it 
was that shaped by the do-gooders, 
professional and amateur, who insist- 
ed that this seaway-power project 
would bring animal crackers and tin 
rattles to millions yet unborn. If we 
had continued to be prosperous and 
slightly dizzy it is possible that the 
St. Lawrence project would be put 
through. Nowadays .I notice that 
public attention is being directed not 
so much to the thought that by spend- 
ing this money we could make some- 
one happy as to the fact that we have 
not got it to spend. Bonds for such 
purposes would hardly interest the 
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country banker today, in view of the 
fact that his safe is still packed with 
bonds in which he got interested in 
1928. One of the paragraphs of the 
resolutions in opposition adopted by 
the Syracuse Chamber of Commerce 
states that: 


“This would be an unjust and wasteful 
use of the public funds of the United 
States, particularly inexcusable i in the pres- 
ent period of financial stress.” 

The resolution would be more near- 
ly correct if it had recognized that 
there are no public funds of the Unit- 
ed States just now. They have all 
been spent. The only way in which 
money could be raised for the St. 
Lawrence proposition, or for any oth- 
er proposition involving public own- 
ership of any utility whatever, is 
through the issuance of bonds. It has 
been pointed out that the taxpayer has 
somewhat belatedly discovered that it 
is he who pays for the bonds and he 
does not like it. Even the Lower 
House of Congress (and it is especial- 
ly requested that there be no noise in 
the pews when this name is spoken) 
is discovering that the taxpayers be- 
lieve that what is needed is not more 
taxes but less spending. 


| gars appointed by a congres- 
sional committee to bone up on 
facts rarely step outside that particu- 
lar province because it is not safe. 
But the group of experts headed by 
L. H. Parker, chief of staff of the 
Joint Congressional Committee on In- 
ternal Revenue Taxation recently re- 
ported among other things that since 
1922 the Federal tax burden has in- 
creased $9.26 per capita and the per 
capita tax burden of all other taxes 
has increased $18.91, and that our 
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present system of taxation is curnber- 
some, and in many respects inequita- 
ble. 

“The tax burden on certain specific 
objects is reaching the breaking point, 
and expenditures have increased to 
such a degree” that it is doubtful 
“whether the public is obtaining value 
for the tax dollar.” 

Mr. Parker is conservative, as be- 
comes a servant of the public. The 
public knows that it is not getting val- 
ue for the tax dollar. And it is say- 
ing so in tones that ring like a wagon 
tire hit by a horse shoe. As this is 
being written the newspapers tell the 
story of the visit of Senator George 
W. Norris of Nebraska to Muscle 
Shoals, accompanying President-elect 
Roosevelt, and the latter’s assur- 
ances to the residents of the vicinity 
that the government will put the tre- 
mendous plant to work again. The 
arguments on the advisability of 
spending an unknown number of mil- 
lions of dollars on this operation will 
not here be repeated. Only this 
question will be asked. 

“Where is the money to be found?” 





——- can appropriate the mon- 
ey needed for it, of course. As 
there is no money available in the Fed- 





eral treasury, that money must be se- 
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cured either by the sale of bonds or 
by short-term borrowing. Unless the 
revolt of the taxpayers against the ex- 
travagance of Congress be made more 
tangible in the next few months, it is 
entirely possible that the money will 
be secured in one of these ways and 
the taxpayers who must ultimately set- 
tle the bill will be helpless. But I 
should like to ask a question at this 
point : 

“If that money were to be raised in 
the manner in which privately owned 
corporations must raise funds—that 
is, by submitting a statement of po- 
tential market and probable earnings 
to the public—would the public buy 
the bonds offered on such an under- 
taking?” 

My guess is that the public would 
not. It has had a liberal education, 
if not a free education, in bond values 
recently. It demands security behind 
a bond nowadays and in all such prop- 
ositions as that of Muscle Shoals the 
only security that can be given is the 
solvency of the taxpayers. If the 
continued orgy of tax-spending con- 
tinue that solvency will be of the same 
approximate value as a 1914 bird’s 
nest. 

When taxpayers get angry enough 
they can protect themselves. Look at 
what happened to George B. Cox. 





How One State Regulates Holding Companies 
by Regulating Operating Companies 


A new venture in state commission control of the financial practices of 

parent corporations by safeguarding the resources of the local utilities 

in the interests of the ratepayer and of the security owners, as ex- 

pressed in the Harrison Bill. By HucH Waite, Chairman of the 

Public Service Commission of Alabama. In the next issue of Pusiic 
Utmities FortnicHtty—out March 30th. 
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WHAT THE TEST OF EXPERIENCE REVEALS ABOUT 


Our “Depression-proof” Utilities 


Some of the reasons why the security issues of 

public service corporations have slumped dispro- 

portionately to the decline in utility output—and 
some lessons that have been learned. 


By ARCHER E. KNOWLTON 


LIB comment is frequently 
(5 heard to the effect that the 

electric utilities are “depres- 
sion-proof.” 

Relatively, there is some truth in 
the assertion but absolutely, there is 
none. Some of the utility folks them- 
selves would say “absolutely none.” 
They apprehend the chilling facts, 
having seen gross revenues drift near- 
er and nearer to operating and fixed 
charges, having found operating ex- 
pense resistant to much reduction, 
while in the meantime taxes go up and 
up and fixed charges absorb a pro- 
gressively greater share of the total 
intake. 

No, the utilities are fully aware of 
that fifth horseman who dashed so un- 
expectedly out of our twentieth cen- 
tury Apocalypse. Some would call 
that rider Technocracy; others more 
intelligibly, Famine-amid-plenty. But 
whatever his name he is certainly hard 
to unhorse. 


The utilities are more scared of 
him than many of the others in his 
path are. His insidious weapon is 
the tuberculous germ of funded com- 
mitments. The exhausting inroads of 
debt burdens, contracted when dol- 
lars were easy to get and now to be 
paid when dollars are keeping them- 
selves dear, sap the vitality and vim 
of the utility corporations. More so 
than any other business because regu- 
lation to fixed overall return has en- 
couraged far heavier mortgage bor- 
rowing than in almost any other en- 
terprise except the railroads. 


HE first two indices logically to 

be considered in attempting to 
find how much the utilities have been 
affected by the dip in business activ- 
ity are the kilowatt-hour output and 
the gross revenue. These two be- 
haved somewhat differently and the 
reason for the difference will be of- 
fered. The twelve months’ running 
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total of kilowatt hours rose steadily 
for five months after the crash of 
November, 1929, reaching the high of 
90,922,456,000 in April, 1930. The 
gross revenue did not reach its peak, 
however, until six months later, Oc- 
tober, 1930, when the preceding 
twelve months totaled $1,994,939,- 
000. Since then output and revenue 
have declined steadily the latest data 
showing a revenue for the years end- 
ing October 31, 1931 and 1932, at the 
values of $1,984,716,000 and $1,858,- 
592,000. The present decline from 
the 1930 high is 6.83 per cent. The 
energy generated has fallen approxi- 
mately 17 per cent in the same time. 

The industrial and commercial 
consumption slumped noticeably as 
soon as production conformed to the 
trend of sales at retail. It was only 
the sustained upward trend of house- 
hold use that offset so successfully the 
decline in receipts from business us- 
age of current. The higher rate for 
the homes, gave a relatively few kilo- 
watt hours of increase there, a chance 
to neutralize to a considerable degree 
many more kilowatt hours no longer 
sold at the lower rates to industry and 
commerce. That phenomenon, inci- 
dentally, is what affords the affirma- 
tive side of this debate its best, if not 
sole, argument. 

It certainly is a hopeful augury for 
the future that the populace with a 
leaner purse is nevertheless economiz- 
ing more stringently on other things 
than on its outlay for electrical com- 
forts. Maybe the industry will ulti- 
mately sense the significance of that. 
If it does it will find ways of applying 
the capital that will again be at its dis- 
posal in such a way as to aid the home 
consumers to obtain on rental or easy 
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purchase the heavy duty appliances 
like ranges and water heaters which 
represent the next lump of increased 
convenience in the home. 

Something of this sort will have to 
be done even if more states foolishly 
legislate the utilities out of the mer- 
chandising business. If all that hap- 
pens to assure sustained growth in 
household usage all that may here be 
cited as depression dents may prove 
in retrospect to have been merely mild 
compression of a truly resilient body. 
But that is in the future. We are ar- 
guing the here and now. 


WENTY-EIGHT large utilities, op- 
erating both in metropolitan and 
diffuse areas, which took in a gross 
of $741,622,000 in the year ending 
some time during the third quarter of 
1932 had taken in $786,145,000 dur- 
ing the preceding year. That is a one- 
year shrinkage of 5.67 per cent in 
gross operations for something more 
than one third of the industry. In 
net earnings, after operating ex- 
penses and taxes, they found they had 
$306,664,000 left in 1932 against 
$325,101,000 for the preceding year. 
That too is a shrinkage of 5.67 per 
cent. Finally, after paying interest 
on funded debt and debentures and 
dividends on preferred, their net earn- 
ings available for common stock divi- 
dends and increments to surplus de- 
creased from $172,460,000 in 1931 
to $143,582,000 in 1932. That turns 
out to be a drop of 16.75 per cent. 
In some industrial circles, where 
deficits are pretty much the rule now, 
such a record would be dubbed down- 
right affluence. Any business which 
avoids a deficit in times like these is 
rated highly successful, and one that 











can actually pay dividends is either a 
Midas or a miser on expenditures. 
Relatively speaking they are correct, 
but again speaking absolutely, no. 
Notice what has happened to the 
difference between gross earnings and 
net earnings—namely operating ex- 
pense, maintenance, depreciation, and 
taxes. (Don’t forget taxes.) This 
item decreased from $461,044,000 to 
$434,958,000, a decrease again of 
5.67 per cent, the same as for gross 
and net. Now the accomplishment of 
many times that percentage economy 
is no great effort for industrial and 
commercial enterprises which can cur- 
tail all their activities on a proportion- 
al scale, including the cutting of 
wages, salaries, and work hours. 


or. of our major industries 
are down to such levels of in- 
dexed activity as 17 per cent or 24 
per cent or 31 per cent. That first, a 
decline of 83 per cent, looks calami- 
tous if not disastrous but it is really 
not of equal severity with a decline to 
83 per cent in utility volume. The 
latter is a fair value to assign to the 
overall slump in output experienced 
by the electric light and power indus- 
try as a result of three years of de- 
pression. 

An 83 per cent slump in an industry 
that has accumulated a large undivid- 
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ed surplus during a lush era can con- 
ceivably be borne with equanimity or 


even complaisance. Admittedly the 
employees who have lost their jobs, 
the officials who have lost their bo- 
nuses, and the stockholders who have 
lost their dividends will feel they are 
the victims of a ghastly depression 
and rightly so, at least in the case of 
employees and stockholders. But 
taking a cold statistical attitude, an 
industry so affected may not be near 
insolvency or ruin if it has a sizable 
surplus, plant values written down out 
of previous sweet profits, and hardly 
any bonded indebtedness. 

The utilities, however, have on the 
average far smaller surpluses, have 
under rate regulation no correspond- 
ing chance to write down book values 
out of excess profits and, more impor- 
tant, have been encouraged to assume 
a high proportion of bonded debt. A 
17 per cent slump under such circum- 
stances may actually bring them clos- 
er to insolvency than the - converse 
slump of 83 per cent might do to an 
industry designed to take such pun- 
ishment. Several utilities which have 
had surpluses have had to draw on 
them to maintain dividends on pre- 
ferred or common. That, however, 
is nothing to weep about because that 
presumably is the one good reason for 
having accumulated a surplus. De- 


dollars were easy to get and now to be paid when dollars 


q “THE exhausting inroads of debt burdens, contracted when 


are keeping themselves scarce, sap the vitality and vim of 
the utility corporations. More so than any other business 
because regulation to fixed overall return has encouraged 
far heavier mortgage borrowing than in almost any other 
enterprise except the railroads.” 
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troit Edison Company saw its surplus 
shrink $2,000,000 in 1931; even after 
reducing its dividend rate from 8 per 
cent to 6 per cent its 1932 surplus is 
likely to show a further contraction 
of $2,250,000, it was stated in the 
brief filed with the Michigan commis- 
sion in rejoinder to the city’s plea for 
a sharp rate reduction. Its electric 
gross has dropped away $4,700,000 
from $46,844,572 and its net shrank 
by practically that same amount, from 
$11,376,152 to $6,933,805. 


iw utility is a 24-hour business, 
seven days a week, 365} days a 
year, no holidays, not even Sundays. 
No chance for a 3-day week or a 
5-hour schedule. Operating staffs 
are reducible only as whole units or 
whole stations can be shut down and 
load concentrated on a lesser number 
of operating units. Not much of that 
has been possible with only a 17 per 
cent drop in output. 

Customers have not decreased ap- 
preciably in numbers and it takes 
practically as much clerical work and 
meter reading as ever to maintain the 
records and perform the billing func- 
tions, regardless of the change in kilo- 
watt hours per customer. But con- 
struction forces have been reduced as 
need for new plant facilities declined. 
It is also safe to say that maintenance 
has been pruned ; repairs and overhaul 
have been placed on a slower sched- 
ule. While the effect of that kind of 
economy is not for some time notice- 
able in the quality of service rendered, 
it will not be long before it will be re- 
flected in suddenly increased outlay to 
restore the systems to their pristine 
efficiency. Incidentally equipment 
and supplies manufacturers are sif- 
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ting around fervently hoping that 
time will come soon enough to save 
them from ruin. 


A POTENT reason why the difference 
between gross and net has not 
been decreased more because of the 
above favorable factors lies in the un- 
favorable behavior of taxes. These 
have become a stalking menace due to 
the ease with which states, cities, 
towns, and counties can lay their 
heavy hands on the fully exposed 
properties and fully exposed fiscal op- 
erations of the utility companies. It 
is too alluring a prize to pass by when 
governmental deficits creep up in 
the effort to perpetuate paternalism, 
profligacy, and payroll padding. De- 
troit Edison has reported paying $2,- 
902,159.16 to the city as against $2,- 
027,346.15 two years ago; that is a 
43 per cent boost. 

In 1932 electric utilities will have 
paid well over $200,000,000 in taxes, 
more than 10 cents out of every dol- 
lar of gross or a third of that part of 
net otherwise available for dividends 
on common. Income tax was in- 
creased. While the customer osten- 
sibly pays the 1932 three per cent tax 
on energy, it costs the company nearly 
as much to collect the fees for Uncle 
Sam as if it had to pay him out of its 
own pocket. 

The increase in taxes did its share 
to keep the utilities from reducing op- 
erating expenses and even in some 
cases the rates themselves to a greater 
extent than they did. 

Economic distress of all kinds of 
public utility customers has increased 
the number of uncollectible bills three 
and four-fold. That too has its ef- 
fect downward on gross revenues 
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Why a Small Slump Jeopardizes the Utilities More 
than Other Types of Corporations 


ce HE utilities have on the average far smaller surpluses, 

have under rate regulation no corresponding chance to 
write down book values out of excess profits and, more im- 
portant, they have been encouraged to assume a high propor- 
tion of bonded debt. A 17 per cent slump under such circum- 
stances may actually bring them closer to insolvency than the 
converse slump of 83 per cent might do to an industry de- 
signed to take such punishment.” 





and upward on operating expense. 


ust to see how all these various fac- 
tors combined to create a precari- 
ous situation for a particular utility, 
consider one which was taking in con- 
solidated gross at the rate of $13,400,- 
000 early in 1931. This had slumped 
to $11,800,000 by the end of the third 
quarter of 1932. Meanwhile oper- 
ating expenses had been curtailed 
from. $6,530,000 to $6,050,000 but 
interest and other deductions (includ- 
ing those ominous taxes again) had 
grown from $2,920,000 to $3,300,- 
000. Retirement accruals were 
dropped from $750,000 to $590,000. 
Preferred dividends rose slightly 
from $1,450,000 to $1,660,000. 
Plotting all these items one above 
the other, the total forms the lower 
boundary of the area for common 
dividends. The upper boundary is 


the gross revenue line. The lower 
line is sensibly flat ($11,650,000 and 
$11,600,000 at the ends) but the up- 
per line turns down so persistently 
that the common dividend area looks 
very much like a cornucopia with the 
abundant end pointing back into his- 
tory and the sad end tending to be- 
come too small to even blow through 
before the end of 1932 happens along. 
That company is not depression-proof, 
if you can sense the shivering of the 
preferred stockholders. That same 
preferred was at a premium a short 
three years ago. Since then it has 
lost practically its par value on the 
exchange and there was a reason. 


HERE are other palpable but less 
measurable factors which can be 
cited to belittle the notion that utili- 
ties are in no sense oblivious to this 
old depression of ours. Some of these 
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are merely trends or sporadic mani- 
festations; nevertheless they are dis- 
turbing and can be called part of the 
depression because some of them 
never would have come to the sur- 
face if it had not. 

There is, for example, a growing 
urge to give value of service a greater 
weight in fixing rates in contrast with 
the cost-of-service guide of the past. 
Along with it goes a tendency to ac- 
cord as little weight to the reproduc- 
tion cost as the Supreme Court will 
condone. That, however, is more an 
academic question than a practical one 
because original cost, trended to re- 
flect price levels for successive invest- 
ment increments, falls close to repro- 
duction value. This point was sub- 
stantiated very well by the recent 
Potomac Edison decision in Mary- 
land. 

Then there are the more direct 
threats of an unreasoning public 
tempted to cut slashes right and left 
in its economic rage. Rate agitations, 
even though technically unsuccessful 
to the degree anticipated by the public, 
are harmful to the utilities, even if 
they make rate concessions in an ef- 
fort to preserve good will. Extra 
costs are incurred in the proceedings. 
If the public fails to get its whole 
wish it goes to competitive services if 
it can. Industrials are doing that 
right now under the stimulus of the 
payment-out-of-savings plans for pur- 
chase of private generating facilities 
advanced by engine manufacturers. 


HE household customers have no 
such alternative so some of them 
are finding ways of rendering the 
meters blind to what they should see 
and record. Agitations are also 


started to insist upon a change in the 
form of the rate if not in its magni- 
tude; the service charge and the area 
charge are combated. The depres- 
sion is thus threatening to rob the util- 
ities of all the progress they have 
made in laying a sound foundation 
for a truly promotional rate structure. 
A truly promotional rate provides the 
flat charge feature to cover carrying 
charges on ready-to-serve investment 
so that energy can be set at a relative- 
ly low unit charge in order to stimu- 
late the large scale usage which the 
public really envisions for its future 
comfort. If this worthy program of 
promotional set-up is ruined by a 
short-sighted public that circumstance 
may well turn out to be among the 
worst blows struck at the electric util- 
ities by our fifth horseman. 


UT not all the influence of the de- 
pression on the utilities has been 
harmful or even repressive. Several 
salutary factors have been at work. 
A trend toward decentralization of 
management has resulted from 
shrinkage of contributions to the hold- 
ing company coffers. Supervisory 
staffs have been reduced there and a 
consequence is more autonomy for lo- 
cal managements. If this leads to a 
higher degree of responsiveness to lo- 
cal public sentiment of the informed 
grade it certainly will have to be rated 
as a beneficent result. 

The necessity for economy has led 
to the curbing of those profligate little 
habits which everyone acquired when ~ 
money was so easy that keeping up 
with the Joneses became the national 
sport. Exclusion of such facile ex- 
penditures will hold over a while into 
the period when revenue resumes its 
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If it does this is likely to be a 


rise. 
most effective factor in offsetting in- 
creased taxes enough to make a new 
era of voluntary rate reductions the 
order of the day. 


MPLOYEE morale has been shaken 

by the economy wave to some 
extent but far more by imitating the 
glumness of . executives who have 
been scared out of years of growth by 
fear of drastic regulation, fear of 
government ownership, fear of mu- 
nicipal competition, fear of private 
plant competition, fear of more taxa- 
tion, fear of political chicanery in 
provoking rate reduction pleas, fear 
of universal exclusion from appliance 
merchandising. 

That array sounds like enough to 
make anyone glum. Actually the mor- 
ale among the utility employees has 
recovered more than it has among the 
harassed executives. Carried with it 
is a more enlightened grasp of the dif- 
ferentiating aspects of the utility en- 
terprise. That’s a worth-while gain 
for the utility business, because one of 
its weaknesses has always been that 
hardly a routine employee in the busi- 
ness knew much of its intricacies— 
certainly not more than a whit by 
comparison with what the reformers 
think they know about them. 


P gets consequence that can be 
counted a gain is the newer real- 
ization that regulation is not insur- 
ance against economic ills. Surpluses 
will be built up in the future to meet 
any sharp decline in earnings that 
may occur. The pause from the hec- 
tic days of ’29 has also brought to the 
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forefront the idea that technical ob- 
solescence has exacted its toll and that 
depreciation rates may have to be in- 
creased materially if the same rate of 
inventive ‘genius is sustained. 

Funding will undoubtedly be for 
shorter terms until recollection of this 
current depression shall have passed 
from bankers’ memories. In compet- 
itive industry it will be a case of get 
in and get out quick with loans. The 
shortened time for competitive indus- 
try will probably tend to make long 
terms less the rule in electric utilities. 
Sinking-fund accretions will have to 
speed up along with contributions to 
retirement reserves until it is more 
manifest than now that technical ad- 
vance has arrived on a plateau. 

Now some of these are mixed bless- 
ings. In so far as they call for great- 
er drafts out of gross earnings they 
can be bewailed. But they all lay a 
foundation for a sounder structure, 
more liquid and more responsive to 
undulations of business activity and 
price levels. 


B" why go on? The utilities are - 
not depression-proof? They have 
had more in general to worry them 
than have businesses much more flex- 
ibly adjustable to even more extreme 
ranges of activity than have so far 
been experienced by the utilities. If 
they are numbed by it all they can be 
excused—for a while. But if they 
survive those threats with no zeal left 
to resume their strident advance then 
that will be by all odds the most vi- 
cious damage done to the utilities dur- 
ing our maladjustment period. 




















for 
his 
ed 


zet 








Remarkable Remarks 











“There never was in the world two opinions alike.” 


Paut Hupson 
Newspaper columnist. 


Joun E. ZIMMERMAN 
President, The United Gas 
Improvement Company. 


Ep Howe 
Newspaper man of Kansas. 


Marvin JONES 


U. S. Congressman from Texas. 


B. E. HutcHINsoNn 
Vice president, Chrysler 
Corporation. 


Rosert R. McCormick 
Newspaper publisher. 


H. I. PHiurrs 
Newspaper columnist. 


Mito R. MALTBIE 
Chairman, New York Public 
Service Commission. 


—MOoNTAIGNE 


“The Tennessee valley is virtually unanimous in favor 
of the expenditure of a few hundred millions in the 
Tennessee valley.” 


* 


“The best way to correct holding company abuses is 
to strengthen the jurisdiction of state commissions over 
operating companies.” 

> 

“When there is a disturbed condition in public affairs, 
why should not the conservatives begin the clubbing, 
if final resort to clubs seems a necessity ?” 


> 


“The essential functions of the Federal Trade Com- 
mission can be more expeditiously handled by House 
and Senate committees and by the Department of 
Justice.” 


* 


“The conclusion is inescapable that government regu- 
lation, as we know it today, and as we are asked to 
consider it in terms of the automobile, is largely un- 
warranted and mostly harmful in its effects.” 


* 


“Congressmen who thought they were smart to con- 
fiscate the wealth of the nation to pay for their political 
dissipations were less wise than the Vandals who sacked 
Rome. . . . Rome was not the home of the Vandals.” 


> 


“A survey of energy in North America is now being 
taken by the technocrats. It will show that 90 per cent 
of the energy in this country today is being expended 
on golf links, bonus armies, and the preparation of 
letters to newspapers.” 


* 


“While public utilities have been vociferous in their 
demand in a period of advancing prices that reproduc- 
tion cost shall be the sole basis for computing a fair 
return in rate making, in this period of declining prices 
they may be just as vociferous in demanding that they 
be allowed actual cost as the determining factor.” 
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A PROPOSED NEW STEP TOWARD STATE SOCIALISM: 


The Regulation of Reuben 


Is the pending Jones Bill the prelude of an effort 
to declare the farm a public utility—and to place 
it under commission control? 


By HENRY C. SPURR 


prise? Is it “affected with a pub- 


[ a farm a public utility enter- 
in the technical 


lic interest” 
sense? 

Is the land together with the build- 
ings, machinery, and equipment just 
a private farm as we have always sup- 
posed it to be, or is it in reality a pub- 
lic utility plant on a small scale? We 
know that water, telegraph, tele- 
phone, gas, and electric companies are 
public utilities because these businesses 
are said to be affected with a public 
interest. Is farming affected with 
the same sort of public interest? 


F is a wise man who knows what a 
public utility is in advance of a de- 
cision of the Supreme Court on the 
subject. The Supreme Court is the 
tribunal which under our laws has the 
final say as to whether a business is 
public or private. 

There would be no great point in 
knowing what a public utility is or 
whether farming is a public utility 
were it not for the question of regula- 


tion. All kinds of business in this 
country are subject to some control 
by the government, but not to the ex- 
tent that public utilities are. 

A builder, a manufacturer, or a 
merchant does not have to ask the 
government whether or not he can go 
into business. Nor does the govern- 
ment have any power to tell him what 
prices he may charge or to whom he 
may, must, or must not sell. If he 
wants to abandon the whole or any 
part of his business, he does not have 
to apply to the government for leave. 

It is different with public utilities. 
Freedom in the choice of business, in 
the fixing of prices, and selection of 
customers is the general rule safe- 
guarded by the Constitution. Lack 
of freedom is the exception which ap- 
plies for various reasons to public 
utilities. Because the Federal and 
state governments are constantly en- 
deavoring to extend their powers over 
business, especially in the matters of 
rates and service, it is often necessary 
to know whether the business which 
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the government wants to regulate is 
public or private. 

That is why it may be important at 
this time to consider whether agricul- 
ture is a public utility. If it is, the 
government has the power to fix the 
price of agricultural products and 
limit production. The Jones farm re- 
lief bill, which was passed by the 
House of Representatives, declares: 

“That the depression in prices for that 

portion of our agricultural commodities 
for domestic consumption, and the effect 
of unsettled world conditions upon foreign 
markets for that portion of our agricul- 
tural commodities for consumption abroad, 
and the inequalities between the prices for 
agricultural and other commodities, have 
given rise in the basic industry of agricul- 
ture to conditions that have affected trans- 
actions in agricultural commodities with a 
national public interest, that have burdened 
and obstructed the normal currents of 
commerce in such commodities, and that 
render imperative the enactment of this act 
for aiding in the relief of the present na- 
tional economic emergency in agriculture 
and thereby facilitating the recovery of in- 
dustry, transportation, employment, and fi- 
nance.” 


. is possible that the expression 
“affected with a national public 
interest” may have been used in the 
Jones Bill in the popular rather than 
in the technical sense. But the words 
have a suspicious look. It is the ex- 
pression usually employed when a 
legislature tries to exercise supreme 
power of regulation over a business. 
To justify regulation, the business is 
declared to be affected with a public 
interest. If the real aim of the Jones 
Bill were to fix prices and control pro- 
duction directly, this could not be done 
unless the business were affected with 
a public interest. 
have viewed the bill as a price-fixing 
and production control measure. So 
the intention may have been to use the 
words in the technical sense, in order 
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to make the law stick if possible, as 
a price-fixing and production control 
measure. 

Agriculture in normal times has 
never been regarded as a public call- 
ing or as a public utility ; but the Jones 
Bill declares in substance that the de- 
pression has caused it to be affected 
with a national public interest. That 
would seem to be the widest public 
interest any business could be affected 
with. 


HERE is a constant urge upon 
legislatures to declare this, that, 
or the other kind of business affected 
with a public interest in order to pave 
the way for price fixing by the govern- 
ment. This is because the “public in- 
terest test,” indefinite as it is, is the 
only one we have for determining 
whether a business can be brought 
under the full governmental control. 
Back in 1877 the Supreme Court said: 
“When, therefore, one devotes his prop- 
erty to a use in which the public has an 
interest, he, in effect, grants the public an 
interest in that use, and must submit to be 
controlled by the public for the common 
good, to the extent of the interest he has 
thus created.” ? 

A short way of expressing it is that 
the business must be affected with a 
public interest. 

The Jones Bill asserts that agricul- 
ture is affected with a national public 
interest. So long as it is so affected, 
agriculture can be made to submit to 
full governmental regulation. It is 
true that the farmers who advocate 
this legislation are not now being 
asked to submit to regulation. They 
are asking for it themselves because 
they want the government to raise 


1 Munn v. Illinois (1877) 94 U. S. 113, 24 
L. ed. 77. 
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prices. That, however, makes no dif- 
ference in the principle. 

But a legislative declaration as to 
the nature of a business does not set- 
tle the question. It is the well-estab- 
lished law that a private business can- 
not be converted into a public busi- 
ness so as to be subject to full regu- 
lation by the mere enactment of a 
statute declaring the business to be 
affected with a public interest. 


iy the question of what constitutes 
a public utility business were left 
solely to the discretion of legislatures, 
the constitutional guaranty of free- 
dom to engage in business and to 
charge what one pleases for one’s 
goods or services would be of little 
value. If, for example, a legislature 
wanted to regulate the price of shoe 
strings or to limit the manufacture 
of shoe strings, all it would have to do 
would be to declare the shoe-string 
business affected with a public inter- 
est and then proceed to regulate it. 
So the courts, not legislatures, decide 
whether or not a business is affected 
with a public interest in order to pre- 
serve the constitutional safeguard 
against governmental aggression. 

The important question always is 
not whether the business has been de- 
clared by a legislature to be affected 
. with a public interest, but whether the 
business is in fact affected with such 
an interest. Is agriculture really af- 


e 


fected with a public interest, in the 
technical or legal sense? 


HE public is interested to a cer- 

tain extent in all kinds of busi- 
ness. Saying that a business, to be 
affected with a public interest in the 
technical sense, must be dedicated to 
the public, does not help very much. 
The owners of a large variety of busi- 
ness enterprises are anxious to sell to 
anyone who will buy and pay. There 
is not much difference between a tele- 
phone business and a newspaper busi- 
ness in respect to the public interest 
in the enterprise or the desire for the 
patronage of the public. Yet a tele- 
phone business is without question af- 
fected with a public interest while a 
newspaper business is not. 

The mere fact that a business has 
to have a franchise to use the streets 
or the fact that it operates under mo- 
nopolistic conditions is not a controll- 
ing test. If either were, there would 
be no ground even for a pretense that 
agriculture is affected with a public 
interest. 

That the public has a very substan- 
tial interest in a business, that its op- 
erations are extensive and its custom- 
ers many, or that the public may have 
a feeling of concern in respect to the 
maintenance of the enterprise, is also 
not controlling. 

Take for instance the sale of gaso- 
line. In 1927 Tennessee tried to fix 


public interest’ may have been used in the Jones Bill in the 


q “Ir is possible that the expression ‘affected with a national 


popular rather than in the technical sense. But the words 


have a suspicious look. It ts 


the expression usually em- 


ployed when a legislature tries to exercise supreme power 


of regulation over a business.” 
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the price of that commodity. It was 
urged that gasoline is of widespread 
use ; that enormous quantities of it are 
sold and that it has become indispen- 
sable in carrying on commercial and 
other activities. But the Supreme 
Court held that this did not cause the 
business to be affected with a public 
interest so as to subject it to price 
control.* Gasoline was held to be one 
of the ordinary commodities of trade 
differing, so far as the question of 
public interest is concerned, in no es- 
sential respect from a great variety of 
other articles commonly bought and 
sold by merchants and private dealers 
in the country. 


sien the newspaper and tele- 
phone business from the stand- 
point of public interest. Nine out of 
ten persons would prefer to be de- 
prived of telephone service rather than 
newspaper service. In one case it 
was in fact urged that the publica- 
tion of newspapers of general circu- 
lation is so affected with a public in- 
terest that the owners of the newspa- 
pers are compelled, irrespective of 
statutes, to sell advertising on equal 
terms and without discrimination. If 
newspaper publication is in fact af- 
fected with a public interest, the gov- 
ernment could put newspapers under 
commission control and fix their 
prices. But the business was held not 
to be public.* 

The manufacture, sale, and distri- 
bution of ice is a very important busi- 
ness in Oklahoma. The public is much 
interested in it. The legislature de- 
clared it to be a public business and 


2 Williams v. Standard Oil Co. 278 U. S. 


235, P.U.R.1929A, 450. 
“and Wohl, 50 F. (2d) 254, P.U.R.1931D, 


proceeded to regulate it on that the- 
ory. The Supreme Court, however, 
held the law unconstitutional. But 
the court said: 

“Here we are. dealing with an ordinary 
business, not with a paramount industry, 
upon which the prosperity of the entire 
state in large measure depends.” # 

Is this a clue to what constitutes a 
business affected with a public inter- 
est? If so, farming might easily be 
said to be a paramount industry, and, 
therefore, a public utility. 

It has been held by the Supreme 
Court, however, that a legislative dec- 
laration that the business of manufac- 
ture or preparation of food, clothing, 
or fuel is not affected with a public 
interest. But there may be a differ- 
ence so far as the public interest ques- 
tion is concerned between the growing 
of food and its preparation for sale. 

Again circumstances alter cases. 
The public utility status is not static. 
The West Virginia Supreme Court of 
Appeals put it this way: 

“And it cannot be doubted that in the 
future, as the relations of our ever-increas- 
ing population grow more intimate and in- 
terdependent, many businesses and enter- 
prises which are at this day considered as 
entirely of private concern and beyond the 
power of the public to regulate will be- 
come subject to control under the police 
power. The fact that the conduct of any 
particular enterprise may have in the re- 
mote or even recent past been considered 
as entirely the subject of private contract, 


while persuasive of the private character 
of the business, is not at all conclusive.” ® 


ro Jones Bill declares that the 
depression has affected agricul- 
ture with a national public interest. 


*New State Ice Co. v. Liebmann, 285 U. 
S. 262, P.U.R.1932B, 433. . 

5 Wolff Packing Co. v. Court of Industrial 
Relations, 262 U. S. 522, P.U.R.1923D, 746. 

6 Clarksburg Light & Heat Co. v. Public 
Service Commission, 84 W. Va. 638, P.U.R. 
1920A, 639. 
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might not be as popular among the 


While changed conditions may make 
it possible to convert what was for- 
merly a private business into a public 
business, changed conditions alone 
will not do it. The Supreme Court 
has said that a business to be affected 
with a public interest must be dedi- 
cated to the public. This manifestly 
requires an overt act of dedication on 
the part of the owner. A depression 
would not be a voluntary act of the 
owner of any business. Agriculture, 
therefore, if in normal times a pri- 
vate business, cannot become a public 
business by reason of a depression, no 
matter how severe, because it lacks 
the owner’s voluntary dedication of 
the business to the public. 

If agriculture, however, has all the 
other elements of public utility serv- 
ice save dedication to the public, 
would acceptance of the provisions of 
the Jones Bill in order to enjoy its 
benefits amount to a public dedica- 
tion? A nice question upon which 
there appears to be no legal authority. 

Assuming the correct answer to the 
question to be in the affirmative, not 
all farmers would be likely to want to 
dedicate their business to the public. 
There are disadvantages as well as 
advantages connected with the public 
utility status. For example, prices 
can be lowered as well as raised by 
the government. In times of shortage 
of farm production when prices are 
high, the voice of the consumers 
would be sure to be heard if the gov- 
ernment had the power to fix prices. 
They would be certain to demand re- 
ductions. 

If the status of a public utility were 
given to agriculture, the farmers 


politicians as they now are. It must 
be remembered that there are three 
times as many consumers as produc- 
ers. 


HEN there is the question of gov- 

ernment ownership and opera- 
tion. When a business obtains the 
status of a public utility by becoming 
affected with a public interest, the ad- 
vocates of government ownership say 
that the conduct of the business is a 
function of the government. There- 
fore, agriculture would be regarded as 
a function of the government, which 
might be urged as an inducement for 
the government to take over the busi- 
ness or at least to set up competing 
farms in order to keep the prices of 
agricultural products as low as pos- 
sible. These would probably be 
known as “yardstick” farms. 


M2" other controversial ques- 
tions would arise, but perhaps 
this is looking too far ahead. The 
important questions at present are 
these: 

Is agriculture by nature a public 
utility ? 

If not, does the depression make it 
so? 

It would seem that unless agricul- 
ture is in fact affected with a public 
interest for either of these reasons, 
the government would have no power 
to fix prices, or regulate production 
even in the manner proposed in the 
Jones Bill. 

And the probability is that agri- 
culture will not be held to be a public 
utility. 

But that is only a guess. 
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A NEW AND HAZARDOUS VENTURE IN 





Pipe-line Regulation 


A bold expedition into the third dimension of regula- 

tion by the state of Texas, the result of which will be 

watched with interest by the public service commis- 
sions—and by the state legislatures. 


By K. LEE HYDER 


his laurels. His exploration in 

the stratosphere—space never 
before entered by man—has been 
hailed as a definite advance in scien- 
tific attainment as well as a thrilling 
adventure. He has added a new event 
to our Scientific Olympics and must 
anticipate the competition that is sure 
to follow. Perhaps his success may 
in a measure explain, if not justify, 
flights in other lines of endeavor that 
may be just as far-reaching, if not as 
spectacular. 

Look at the field of public utility 
regulation and consider the rapid ex- 
pansion of the past few years. We 
raised our national eyebrows when 
our state legislatures entered the “twi- 
light zone” and began endowing our 
public service commissions with au- 
thority over industries not previously 
considered as vested with public in- 
terest. For a time the scope was still 
within reasonable economic bounda- 
ries; now, paralleling Professor Pic- 


Pris tare Piccard must look to 
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card’s achievements, regulation ap- 
pears to be entering the stratosphere. 

Presumably state economic bound- 
aries are disappearing, at least in 
the minds of our legislators, and the 
tendencies are toward the study of 
what is being done in other states. 
Ostensibly this is for practical local 
application; actually the efforts of 
others are being presented as horrible 
examples—and complacency is there- 
by restored. This attitude may be il- 
lustrated in an incident of a few years 
ago while traveling on a train St. 
Louis bound through northern Ar- 
kansas. A particularly loud and ob- 
noxious passenger on the rear plat- 
form of the observation car had been 
expounding forcefully upon the crud- 
ity of the people of the section. 

“Just look!” he exploded, as we 
paused at a wayside station. “Look 
at those Arkansas women. Why, 
they are little better than barbarians ; 
they don’t even wear shoes or stock- 
ings.” 
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The conductor, present at the mo- 
ment on one of his mysterious ticket 
inspection trips, looked quizzically at 
the self-styled authority on social con- 
ditions and calmly spat over the rail- 
ing to the station platform. 

“Stranger,” he drawled, “Where 
do you-all hail from?” 

“Me? I’m from Missouri,’ was 
the belligerent reply. 

“Well, my friend,” with the fleetest 
of grins, “you mought be intristed in 
knowin’ that we’ve been runnin’ in 
Missouri for the last thirty mile.” 


A* occasional glance into our 
neighbor’s backyard is most en- 
lightening, especially if we can adopt 
some degree of tolerance in the proc- 
ess. We can at least learn what not 
to do, and that would be a great ac- 
complishment in itself. Take Texas, 
for instance—and that, you must ad- 
mit, would be a sizable job both 
geographically and economically. 

There appear to be three major in- 
dustries in Texas today: agriculture, 
oil and gas, and public utility regula- 
tion. At the present rate of accelera- 
tion it won't be long until the last 
mentioned will be rated first in man 
power and moneys expended, if not 
in profits realized. Agriculture in 
Texas is virtually synonymous with 
cotton, and, after all, there just isn’t 
anything that can be done about cot- 
ton; therefore, the current efforts at 
regulation are directed toward the oil 
and gas industries. Texas is now 
launching an attempt to regulate the 
rates and charges of common carriers 
by pipe lines, and therein lies a tale 
of more than local interest. 

Texas has always felt itself a little 
apart from our other states. Perhaps 


its early history and perhaps its great 
size and the manner of its develop- 
ment have created a concept of in- 
dividualism. Texas fought its own 
battles in the early days, quite com- 
petently it may be admitted, and pro- 
poses to continue to do so. As one 
of the first amendments to the state 
Constitution Texas introduced so- 
called “‘Home Rule” ; that is, the mu- 
nicipalities were placed in control of 
their own public affairs to a large 
extent and given their own public util- 
ity commissions. The state in general 
has had no direct authority over pub- 
lic utilities and has not now, except 
an appellate’ relation in the case of 
the distribution of natural gas, which 
is a development of the past few 
years. The railroad commission of 
Texas was created by James Stephen 
Hogg, one of the most famous of 
Texas’ political leaders, who rode into 
the governor’s chair in 1890 largely 
on this plank and proceeded in the 
manner of his time to nail it down 
after assuming office—an old custom 
not considered vital by our modern 
school of politicians. Originally cre- 
ated to cope with intrastate railroad 
problems, its powers rapidly broad- 
ened to embrace express companies, 
warehouses, docks, and belt railways 
with appurtenant terminal facilities in 
a manner little different from our 
other states. In all the years, how- 
ever, “Home Rule” was not disturbed. 


WwW" the coming of oil and nat- 
ural gas, Texas found that she 
had been blessed with enormous nat- 
ural resources that for the period 
from 1900 forward rapidly assumed 
national importance. The develop- 


1See footnotes on page 351. 
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ment and exploitation to date has been 
accomplished largely by private capi- 
tal under the rigors of competition. 
Being a depleting resource and con- 
sidered as the inherent property of 
the people, the ways and means of 
providing protection and regulating 
exploitation has become the great 
single problem of the state which, in 
turn, has passed it along to the rail- 
road commission. 


«Page by pipe lines have been 
under the regulation of the In- 
terstate Commerce Commission for 
many years. Classification accounts 
for investment, operating revenues, 
and expenses have been established 
for interstate operations. There has 
been no attempt, however, to regulate 
the rates and charges of these com- 
mon carriers by the Interstate Com- 
merce Commission through the estab- 
lishing of fair value and fair return 
thereon. Until quite recently prac- 
tically the same situation prevailed in 
the regulation of intrastate pipe-line 
operation * by the railroad commission 
of Texas. 

But now, under legislation passed 
in 1931,° the railroad commission is 
directed to establish and promulgate 
rates and charges and regulations for 
gathering, transporting, loading, and 
delivering crude petroleum by com- 
mon carriers, including storage facil- 
ities incident to such transportation. 


e 
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And the law tells the commission just 
how it is to be done in the following 


language: 


“The basis of such rates shall be such 
as will provide a fair return upon the ag- 
gregate value of the property of any such 
carrier used and useful in the services per- 
formed after providing reasonable allow- 
ance for depreciation and other proper fac- 
tors, and for reasonable operating ex- 
penses under honest, efficient, and econom- 
ical management, and provided further 
that the commission shall have reasonable 
latitude in the establishment and adjust- 
ment of competitive rates.” 

What a beautiful and characteris- 
tically utopian paragraph that is! The 
members of the railroad commission 
must have hailed the additional duties 
set out for them with doubtful enthu- 
siasm. Somehow one is reminded in 
analyzing the foregoing of a philo- 
sophical offering attributed, I believe, 
to Huxley, who, in defining a tragedy, 
said in effect that it was a beautiful 
theory that had been cruelly assassi- 
nated by a group of cold-blooded 
facts. Will the attempt to enforce 
this law result in a tragedy of regu- 
lation? It is inevitable—and the real 
tragedy is already forecast and rep- 
resented in the needless and certain 
waste of the public funds that is sure 
to follow. 


HE law has sustained no legal test 
to date. However, it is not dif- 
ficult to theorize to some extent upon 
what the outcome will be when it 
shall be tested in the courts. More- 


the commission in any attempt to promulgate pipe-line rates 


q “THERE are almost insurmountable difficulties confronting 


and charges upon the “fair value—fair return” basis as pro- 


vided under the law. 


If these pipe lines were common car- 


riers to any substantial degree there might still be some 
merit in such an attempt, but they are not.” 
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over, from a cold-blooded, common- 
sense standpoint, it is all too apparent 
that it forms just another flight into 
the stratosphere of regulation. 


| us consider for a moment what 
has already transpired in the 
testing of certain of the more unpre- 
cedented laws regulating oil and gas 
in Texas. 

The first test involved what is 
known as the common purchaser sec- 
tions * of the law. In effect the law 
designated that every individual or 
company engaged in transporting 
natural gas or petroleum oil, whether 
common carriers or otherwise, was a 
“common purchaser” and thereby 
compelled to purchase all such com- 
modities offered to it without dis- 
crimination; that is, it was not suffi- 
cient that the pipe lines be made avail- 
able to the independent producer, but 
that the transportation agency must 
actually furnish the market outlet by 
buying the commodities outright. 
This was, of course, a most astound- 
ing departure from our constitutional 
rights and quite obviously it did not 
long survive. 

The legal test came in what is 
known as the Common Purchaser 
Case,® decided in June, 1932, in which 
a 3-judge Federal court granted a per- 
manent injunction restraining the 
railroad commission of Texas from 
enforcing orders promulgated under 
the Common Purchaser Act against 
several natural gas companies on the 
grounds oof  unconstitutionality. 
While the court specifically confined 
its decision to the law as affecting 
natural gas, taking the position that 
oil or petroleum was not at issue, it is 
clearly a precedent that should pre- 


clude any further efforts toward en- 
forcement of the act as an entirety, 


HE second legal test arose late in 

1932 in connection with “pro- 
ration” orders of the commission in 
East Texas under the laws relating to 
“waste” of oil and gas. This in- 
volved a more basic and logical at- 
tempt to balance production with de- 
mand. The law specifically recog- 
nized “physical” waste, but excluded 
“economic” waste, and again a 3- 
judge Federal court in the case of the 
People’s Petroleum Producers, Inc. 
et al. v. Lon A. Smith, et al., sus- 
tained an injunction against the com- 
mission. This decision caused Gov- 
ernor Sterling to call a special session 
of the legislature in November, 1932, 
which passed a bill extending the pow- 
ers of the commission to include “eco- 
nomic” waste. It may now be assumed 
that Texas can control the actual ex- 
tent of production of these resources. 
This bill, however, carries a clause 
through which its provisions termi- 
nate September 1, 1935. 


S° much for the legal phases to date. 
Surely some lesson is to be gained 
from these decisions. It is much 
easier to pass laws than to enforce 
them, and in the meantime the people 
are paying “ie costs. The question 
now is, ca:: the commission hope to 
promulgate rates and charges for 
common carriers by pipe lines in a 
manner whic!i would be at once equi- 
table and could thereafter be sus- 
tained through the courts? The law 
is specific. The rates are to be such 
as will provide a fair net return upon 
the aggregate value of the property. 
We could start, of course, by pulling 
the verbiage apart and asking “What 
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State Legislation That May Result in a 


“Tragedy of Regulation” 


“wl: under legislation passed in 1931, 
the railroad commission is directed to 
establish and promulgate rates and charges and 
regulations for gathering, transporting, load- 
ing, and delivering crude petroleum by common 
carriers, including storage facilities incident to 
And the law tells the 
commission just how it ts to be done. 

Will the attempt to enforce this law result in 
a tragedy of regulation? It is inevitable—and 


such transportation. 





the real tragedy is already forecast.” 





do you mean—aggregate value?” 
“Just where and how do we draw the 
line for honest and efficient manage- 
ment and how, in fact, do we deter- 
mine the degree of competition?” 
The gate is left wide open for legal 
controversy. We are not concerned 
with technicalities here, however. 
Rather let us assume that a liberal in- 
terpretation is taken and that “fair 
value” and all other principles and 
ordinary practices involved in the fix- 
ing of reasonable service rates and 
charges are implied and adopted. 


No let us proceed to study this 
legislation from a_ practical 
standpoint—the problem that is faced 
by the railroad commission. Some 
idea of the character of investment 
and the magnitude of the pipe-line 
carriers might be helpful to an unbi- 
ased consideration of its regulatory 
possibilities. 

In a broad way the elements of 
property and investment are relative- 
ly simple. A pipe line consists pri- 
marily of a line or system of steel pipe 
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installed under (or over) lands or 
right of ways, together with such ap- 
purtenant standard equipment as may 
be necessary to gather the oil at the 
wells and keep it moving to its desti- 
nation and to store it at such points 
as may be desired. The construction 
of a pipe line offers no engineering or 
structural difficulties that are in any 
way unusual or uncommon in other 
industrial projects. In fact, a pipe 
line is simply the expansion of a con- 
necting link in the production and dis- 
tribution of a commodity. It is a 
part of the plant whereby a corpora- 
tion may complete the operations re- 
quired in producing, refining, and 
marketing petroleum products. The 
fact that a pipe line is classified as a 
common carrier does not in any way 
change the nature of the investment 
itself. 

The pipe line, therefore, as a trans- 
portation medium, is irrevocably 
linked up with producing and mar- 
keting. Owing to the very nature of 
oil and gas, which causes rapid 
changes in the volume of production 
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and locations of the supply base, the 
pipe-line investment cannot economi- 
cally stand alone. The risk must be 
distributed to all phases of the indus- 
try if capital is to survive. 


F , geapnag tendency in consider- 
ing the nature of the pipe-line 
investment is to compare it with the 
railroad investment in the thought: 
first, that the pipe line is rendering a 
transportation service; and secondly, 
perhaps, that it has been brought in- 
to somewhat the same category as the 
railroad by the Interstate Commerce 
Commission. Actually there is little, 
if any direct comparison. A railroad 
is ordinarily constructed in a new ter- 
ritory for the purpose of develop- 
ment, and the justification for its 
construction rests upon the gradual 
economic changes which take place by 
virtue of potentialities for move- 
ment of commerce and the conse- 
quent community growth following 
thereafter. On the other hand, a pipe 
line is the immediate necessity of the 
moment. It starts off at once with 
its greatest utility, and is subject 
thereafter to gradual decline meas- 
ured by the depleting commodity for 
which it is furnishing transportation. 

The railroad then, is economical- 
ly constructed to serve a growing 
service demand, whereas the pipe line 
requires its maximum investment at 
the beginning and serves thereafter 
a declining service demand. 

It would appear as fundamental, 
therefore, that the concept of fixing 
pipe-line rates upon the basis of the 
fair value of property “used and use- 
ful in service” could not stand eco- 
nomically. Capital could not be found 
to enter upon such a hopeless venture 


wherein the full use of the investment 
and consequent return would be mo- 
mentary and subject thereafter to 
certain and rapid decline; or if the 
initial step were to be taken upon 
such a premise, it would have to be 
accompanied by a rate of return and 
provision for amortization all out of 
proportion to the service rendered or 
even the capacity to pay. 


HE only apparent relation be- 

tween the railroads and the pipe 
lines would appear to be in the relative 
nonmonopolistic status. Rates and 
charges, in so far as the railroads are 
concerned, have never been deter- 
mined upon the basis of valuation. If 
this were to be done, two lines serving 
exactly the same territory and having 
the same terminals, but representing 
a different mileage and, therefore, in- 
vestment, would be compelled to ap- 
ply different rates. Obviously the 
business of the company having the 
greater investment would ‘not long 
survive, whereas the company having 
the lower investment would ultimate- 


ly obtain the greater portion of the . 


business and increase its net return 
accordingly. 

The same condition applies to the 
pipe lines with additional practical 
difficulties. Pipe lines of different 
companies originating in the same 
field and pools, and ultimately reach- 
ing the same destination, must obvi- 
ously charge the same rates, regard- 
less of the relative investment in the 
facilities or the degree of “use” of 
such facilities at the moment. 

Did the legislature think that the 
railroad commission could find ways 
and means to enforce a law involving 
principles that even the Interstate 
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Commerce Commission has consid- 
ered impossible? 

Or was it intended that the “rea- 
sonable latitude” granted the commis- 
sion would permit a strategic retreat 
when faced with a competitive bar- 
rier? 


Nong at the complicated net- 
work of pipe lines in Texas, 
when considered in the light of the 
innumerable interests involved in 
ownership and operation, and the 
variables of normal production in the 
fields, to say nothing of the added 
factor of instability under the “pro- 
ration” program, is sufficient to show 
the utter impracticability of applica- 
tion of the law in its present form. 
Now, what really accounts for this 
law? It was simply an attempt to 
curtail the profits of the only indus- 
tries that were apparently making any 
money in the state of Texas. That’s 
all. The conservation laws and even 
the common purchaser laws had some 
logical background and were con- 
structive in nature, regardless of their 
constitutionality. Further, the state 
does not even know whether the pipe 
lines are making money or not. The 
oil industry has made money in the 
past, but certainly has been in bad 
straits for years and, if we are to 
judge from published reports, still is. 
Nevertheless the statements of pipe- 
line operation submitted to the com- 
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mission under the regulations appear 
to indicate substantial earnings. <A 
proper analysis, however, would show 
that this is nothing more than a book- 
keeping matter. 


po compiled by the railroad 
commission of Texas from reports 
of the pipe-line companies show a to- 
tal of approximately 31,800 miles of 
oil pipe lines installed as of June 30, 
1932, of which about 10,500 miles are 
classified as gathering lines and 21,- 
300 as trunk lines. These facilities 
are owned by ninety or more sepa- 
rate companies; however, two thirds 
of this entire mileage is owned and 
operated through subsidiaries by 
about a half dozen of the large oil 
companies. It is these companies that 
the law was evidently designed to 
reach, and the supposed earnings were 
those as reported by their pipe line 
subsidiaries. A tentative computation 
for the year 1931 was reported to 
show in excess of 19 per cent return 
upon the investment for a substantial 
group of pipe-line companies, includ- 
ing all of the larger companies. 

This sounds like big money, when 
we consider that the reported invest- 
ment of the same group approximated 
$400,000,000, or about $1 a barrel 
for the oil moved through their lines 
in that year. 

But is it logical to assume that this 
is a proper statement of the facts? Is 


lines could be determined would be through a survey and 


q “THE only means by which the true investment in the pipe 


appraisal of the oil industry as an entirety. Such an at- 
tempt would result in a national situation second only to 
the valuation of the railroads by the Interstate Commerce 
Commission.” 
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it reasonable to infer that whereas the 

big oil companies lost money on pro- 

duction, refining, and distribution, 

they made money on the transporta- 

tion handled by their subsidiaries? 
Certainly not! 


HE answer, of course, is that the 

pipe lines have not been burdened 
with their fair proportion of the huge 
capital losses which are inevitably 
linked with the oil industry, and—in 
turn—the operating statements fail 
to provide properly for the similar 
hazards of the future. The invest- 
ment of the companies has heretofore 
been reported under the limited class- 
ifications established for common 
carriers by pipe lines, and the figures 
have been confined almost entirely to 
the direct expenditures in construc- 
tion. There has been omitted, for ex- 
ample, the value of the oil required to 
fill the lines, a substantial and perma- 
nent investment without which the 
commodity could not move at all and 
which is just as essential as the rolling 
stock is to a railroad transportation 
company. 

Then there is the enormous intan- 
gible but equally as necessary capital 
that has gone into the complete eco- 
nomic unit and which has been ab- 
sorbed by the producing and market- 
ing ends of the business. The only 
means by which the true investment in 
the pipe lines could be determined 
would be through a survey and ap- 
praisal of the oil industry as an en- 
tirety. Such an attempt would result 
in a national situation second only to 
the valuation of the railroads by the 
Interstate Commerce Commission— 
hardly a practicable “job” for the rail- 
road commission of Texas. 


,. ey there would be the question 
of accounting, almost as in- 
volved. Annual charges to deprecia- 
tion for pipe lines assume complica- 
tions not present to any material de- 
gree in other forms of utilities. The 
engineering concept of life expectancy 
of the physical properties might apply 
in isolated cases, but generally would 
have little, if any bearing in a broad 
and equitable investigation. The life 
of gathering lines is controlled pri- 
marily by the rate of decline and ul- 
timate life of the pool, and the life 
of trunk lines, in turn, by the condi- 
tions in the fields which they serve. In 
specific systems the outlet demand for 
petroleum and its products, nationally 
and perhaps internationally, regulates 
the business and tends to influence the 
life of the system. Finally, the limi- 
tations of production to market de- 
mand, as provided under the latest 
1932 statutes, will directly influence 
the degree of use and consequent life 
of the pipe lines in a manner subject 
to change without notice and entirely 
apart from other considerations. 

Reserves for retirement and re- 
placement, as set up at present by the 
various pipe-line companies, are being 
accrued through annual charges rang- 
ing from as low as 3 per cent to as 
high as 15 per cent or more per an- 
num. This wide range, as applied to 
properties essentially simple in nature 
and directly comparable in character 
of investment, might reflect unsound 
accounting practices, but it is more 
likely that it proves the necessity for 
individual treatment by the respective 
pipe lines in accordance with each par- 
ticular situation. 

So much for the almost insur- 
mountable difficulties confronting the 
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commission in any attempt to promul- 
gate rates and charges upon the “ag- 
gregate value—fair return” basis as 
provided under the law. A frank and 
forceful recognition of the impracti- 
cal provisions of this law upon the 
part of the commission would save the 
people of Texas a lot of money. It 
might even create an important pub- 
lic sentiment against poorly conceived 
legislation—legislation that permits 
political exigencies to outweigh the 
sane and logical approach to basic 
regulatory problems. 


I’ these pipe lines were common car- 
riers to any substantial degree 
there might still be some merit in an 
attempt at enforcement, but they are 
not. One of the largest oil companies 
stated in a recent interview that 95 per 
cent of all the oil run by its subsidiary 
pipe-line company was its own oil, 
and others will approximate the same 
percentage. Now assume, we will 
say, that pipe-line rates could be low- 
ered through orders issued under this 
law, the burden would immediately 
be shifted to the production, or more 
likely to the refining and marketing 
end of the business. In the instance 
stated the benefit would affect only 5 
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per cent of the common carrier oper- 
ations, and in fact whatever the aver- 
age percentage, it would be linked 
very largely with producers or refiners 
who themselves controlled production 
and market outlets. 

There is no question but that there 
are many problems affecting the move- 
ment of oil by pipe line, particularly 
those arising through joint transpor- 
tation in interstate operations. Per- 
haps there are matters that the rail- 
road commission of Texas might well 
investigate for the benefit of both the 
commonwealth and the capital em- 
ployed. It should not be overlooked, 
however, that many of the people of 
Texas, in whose interests this law was 
presumably enacted, are themselves 
interested financially in the stability 
of the oil companies through the hold- 
ing of the securities therein. 


Co is one of Texas’ greatest as- 
sets and has brought untold 
wealth to the state. Perhaps it would 
be well to consider carefully the po- 
sition of the pipe lines in the entire 
economic structure before squander- 
ing more of the flowing gold just for 
the thrill of further adventure in the 
stratosphere of regulation. 


2 


Notes 


1The Cox Gas Bill, passed by the Thirty- 
sixth Legislature in 1920, gave the railroad 
commission of Texas general jurisdiction 
over all natural gas utilities, including pro- 
duction, transportation, and sale; and in ad- 
dition created an appellate jurisdiction over 
rates of distribution whereby the decisions 
of local commissions may be taken to the 
railroad commission on appeal. 

2 Production of oil was placed under con- 
trol of the commission through an act passed 
by the Thirty-fifth Legislature, effective June 
20, 1917, which designated as “common car- 
tiers” and “public utilities” the pipe lines en- 
gaged in transportation, and carried a generic 
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provision conferring power upon the com- 
mission to regulate the rates of such trans- 
portation. No working principles were laid 
down, however. 

3 Introduced as House Bill No. 19, Chap. 
28, § 6A, and now incorporated in Revised 
Statutes of Texas, 1925 (as amended) as 
Art. 6049-a, § 6-a. 

# Article 6049a, §§ 8, 8a, 8aa, 8b, Rev. Stats. 
of Texas, 1925 (as amended). 

5 Texoma Natural Gas Co. et al. v. Texas 
R. Commission, 59 F. (2d) 750, P.U.R. 
1932E, 509. 

6 Article 6014, Rev. Stats. of Texas, 1925 
(as amended). 




















What Others Think 





The Current Trend toward Governmental Regula- 
tion: Its Social and Economic Portents 


N this age of super-specialization 

there is an overwhelming tendency 
upon the part of our leaders in the 
various branches of the arts and 
sciences to isolate themselves within the 
arbitrary boundaries of their own fields. 
Too often have our economists shied 
away at the thought of sitting down at 
table with their legal brothers ; too often 
have our gentlemen of the bar “re- 
fused to take jurisdiction” over eco- 
nomic problems; too often have our 
scientific men gone on bullheadedly with 
the development of material discoveries 
and inventions without recognizing the 
social consequences of their acts. In 
short, the curse of specialization lies in 
the fact that we are prone to consider 
the various phases of our life as locked 
off into numerous water-tight compart- 
ments labelled: “Law and Govern- 
ment,” “Finance and Economics,” 
“Morals and Religion,” “Engineering 
Science,” “Medical Science,” and so 
forth. And this ingrowing attitude has 
not made for better understanding. 

The recent report of President Hoov- 
er’s Research Committee on Social 
Trends levels these barriers to our view. 
True, it takes two volumes of 1,600 
pages in which to do it with a promise 
of thirteen additional volumes of “sup- 
porting data,” but it has done the job 
thoroughly. By way of a digest, we 
have also an official 30,000-word sum- 
mary of the report, which gives us a 
panoramic view of how ail the different 
pieces of the jig-saw puzzle of Ameri- 
can life are fitted together. If you would 
know what is going on in American life 
today, probably no better or briefer way 
is now available than this pamphlet 
which can be read and digested within 
two hours. 
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HE report gets right down to the 

grass roots of human existence, 
with a searching analysis of the three 
major factors that formerly governed 
it—the family, the church, the govern- 
ment. We see how, step by step, em- 
phasis and responsibility have shifted 
from the family and the church to the 
government. Education, health, eco- 
nomic security—all these problems used 
to be settled at the family hearthstone 
during the agricultural phase of our 
national infancy. Then came the ma- 
chine, industrialization and concentra- 
tion of population in large cities. Re- 
sult: governmental education, govern- 
mental supervision of sanitation, foods, 
and detailed regulation of water, fuel, 
light, and transportation service, and 
governmental regulation of the modern 
common employers—industry and com- 
merce. 

But with the gradual delegation of 
these functions to centralized agencies 
subject to governmental regulation, 
such as public utility companies, the 
necessity for the family diminished and 
there followed a corresponding weaken- 
ing of the family ties. Our birth rate 
curve is downward; our divorce rate 
curve is upward. Likewise the church, 
upon which the family of our ancestors 
relied for moral, spiritual, and social 
benefits to the individual, is losing 
ground. The modern American citizen 
is beginning to go elsewhere for his 
moral, spiritual, and social aids; either 
that or he is doing without them. 

These trends should in themselves be 
of vital significance to modern industry 
purely from a business standpoint. For 
instance, future programs of the elec- 
trical and automotive industry are or 
should be based to some extent upon the 























curve of increasing population, but the 
fall of the birth rate and the rise of 
the divorce rate will require that con- 
siderable adjustments be made in esti- 
mates of the pace for future expansion. 
Rural electrification, for example, faces 
a definite saturation point in the not 
far distant future if these trends con- 
tinue. Likewise, the falling birth rate 


- sounds the death knell of the old sure 


fire road to fortune—real estate. Time 
was when ownership of any ten acres 
of land on the outskirts of any Ameri- 
can city was good for ultimate affluence. 
All one had to do was to sit and wait 
for Mr. Stork to make his fortune. No 
more ! 


A= from immediate commercial 
considerations, these trends have 
thrown an increased responsibility upon 
our government. And how is our gov- 
ernment meeting it? With every new 
delegation of the former functions of 
the family to commerce, there arises 
need for social control—in other words, 
governmental regulation. 

The committee’s report finds our 
Constitution under considerable strain. 
Our Supreme Court has stretched and 
strained the document until its future 
integrity seems to remain with the in- 
genuity of our judges. The report 
states : 


“The validity of social legislation ob- 
viously cannot be determined within the 
four corners of the Constitution. ‘Due 
process,’ ‘equal protection,’ ‘interstate com- 
merce’ do not have precise content, They 
can be known only by particularized defi- 
nitions from the congeries of cases. The 
cases deal with issues and situations so 
varied and different as to defy profitable 
expression in generalities. Due process of 
law as a test of the validity of state legis- 
lation under the police power may be said 
to require that the laws not be arbitrary 
or unreasonable. All such laws place some 
restriction on individual freedom or the 
use of property. The question, then, is 
whether in the light of the social and 
economic conditions involved the restric- 
tion is reasonable. The answer depends 
upon the opinions, beliefs, and even the 
prejudices of judges, their knowledge of 
the basic conditions involved, their view of 
the proper scope of governmental activity, 
their willingness to let legislatures experi- 
ment with a social and economic theory 
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with which they are not sympathetic. The 
personal elements involved destroy the 
clear force of precedents and render pre- 
diction impossible.” 


Fortunately, we have hit upon a 
happy hybrid to bridge the difficulties 
encountered in solving modern problems 
with the three rigid implements provid- 
ed by the Constitution; to wit: the ex- 
ecutive, the legislature, and the judi- 
ciary. We have discovered a sort of 
governmental trinity, combining in one 
tribunal the attributes of all three de- 
partments. This modern, flexible, arm 
of the government we have called the 
commission. The report traces the 
growth of this regulation as follows: 


“Common carriers and other public util- 
ities were assumed from the first to be 
subject to such regulation without serious 
question. Regulation of rates on fire insur- 
ance policies was sustained in 1914 and 
regulation of prices of rooms and terms 
of leases (as an emergency measure due 
to the housing situation after the World 
War) in 1921. About that time four ap- 
pointments were made to the Supreme 
Court, the new judges in nearly every in- 
stance becoming a part of the majority and 
writing the opinions. Subsequently, up to 
1931, there was a tendency on the part of 
the court to limit the number of public 
businesses. Thus in 1927 the New York 
statute limiting the resale price of theater 
tickets by brokers was nullified; in 1928 
a New Jersey statute regulating fees of 
private employment agencies was annulled; 
and in 1929 a Tennessee statute regulating 
the price of gasoline met the same fate. 
By December, 1930, however, the previous 
majority had become a minority and by a 
five to four decision a New Jersey statute 
regulating commissions of insurance agents 
was upheld. Other expressions of the 
court, or at least its new majority, have 
indicated a possible expansion of the field 
of public interest and an insistence upon 
the presumption of constitutionality of 
legislative acts unless definite facts to the 
contrary are presented. Any prophecy of 
the beginning of a new trend either toward 
broadening or restricting the concept be- 
comes futile without knowledge of the 
philosophies of those who will sit on the 
bench during the next decade and, in addi- 
tion, the proBable drift of controlling public 
opinion on specific issues.” 


HE report goes on also to trace 
the growth of the individual com- 
mission’s powers within its own scope: 
first service, then rates, security issues, 












and now intercorporate relations, as evi- 
denced by the state commission activity 
in the holding company field, as well as 
the Federal Trade Commission’s activi- 
ties. The commissions, originally called 
upon to protect only the patrons of util- 
ity service, are now being called upon 
to protect the investors and will prob- 
ably be called upon to exercise greater 
and greater control as the social trends 
continue. 

And how does the public like these 
commissions? Are they here to stay or 
do they represent but a transitional 
phase in our governmental develop- 
ment? The report states: 


“Popular attitude towards commissions, 
however, should be noted. They have not 
yet acquired such high sanction and dig- 
nity as courts. Their actions are apt to 
be called bureaucratic; the wisdom of their 
rulings doubted ; their fairness challenged. 
It may be that their phenomenal rise to 
places of importance in modern life in a 
relatively short period of time, the inform- 
ality of their proceedings, the speed of 
much of their activity, the absence of elab- 
orate procedures, the direct and intimate 
contact with parties affected, the absence 
of aloofness and indenendence associated 
with courts, and their occasional political 
complexion all militate against a ready 
acceptance of them as vital and important 
governmental agencies. It is interesting 
matter for speculation if definite accept- 
ance of them as governmental institutions 
and further perfection of their procedures, 
techniques, and personnel will establish them 
as institutions of the same high sanction 
and prestige as courts.” 


HE report forsees a trend in regu- 

lation towards Washington with a 
corresponding diminution of activity by 
the states: 


“In conclusion, two major trends in ad- 
ministrative procedure should be noted. 
Prominent is the shift of control to the 
Federal government and a complete or par- 
tial abdication or renunciation by the states. 
Further, more and more do problems of ad- 
ministrative control call for codperative 
regulation. And the trend,. during the last 
decade especially, has been and, it is 
thought, will continue to be toward shaping 
the administrative procedure to fit the prob- 
lem rather than to force the problem to 
fit rigid administrative procedures. This 
strong call for cooperative administration 
promises to militate against a definite reces- 
sion to individual states of power exercised 
by the Federal government. On the other 
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hand, it prophesies a closer and more in- 
timate fusion of administrative resources 
by two or more states or by the states 
and the Federal government in an attack 
on problems that override state lines or 
that are dependent for effective regulation 
on mobilization of independent resources, 
.The result may well be a finer balance of 
power between state and nation and a 
countertrend from centralization of power 
in Washington as respects problems region- 
al or local rather than national in char- 
acter.” 


Sener the committee visualizes the 
possible formation of a great super 
commission in the future, to correlate 
the present sorry piecemeal activities 
of our many administrative tribunals. 
This, claims the report, is the great need 
of today—the need for codperative 
planning and action by our various 
leaders. What we need is not an 
economic plan or a governmental plan 
or both. “The new synthesis,” we are 
told, “must include the scientific, the 
educational, as well as the economic and 
also the governmental. All the factors 
are inextricably entwined in modern 
life and it is impossible to make rapid 
progress under present conditions with- 
out drawing them all together.” Viewed 
in this light, the decline of the family 
influence ought to be of as much con- 
cern to the utility executive and govern- 
mental official as to the clergyman. 

But how can this be accomplished? 
After discussing preliminary measures, 
the report makes this suggestion: 


“Out of these methods of approach it is 
not impossible that there might in time 
emerge a National Advisory Council, in- 
cluding scientific, educational, governmen- 
tal, economic (industrial, agricultural, and 
labor) points of contact, or other appro- 
priate elements, able to contribute to the 
consideration of the basic social problems 
of the nation, Such an agency might con- 
sider some fundamental questions of the 
social order, economic, governmental, edu- 
cational, technical, cultural, always in their 
interrelation, and in the light of the trends 
and possibilities of modern science.” 


B: what if we do not try to co- 
ordinate our national thinking? 
What if we elect to follow our present 
policy of drift and piecemeal develop- 
ment ? 
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The committee warns us that ultimate 
disaster may be the only alternative to 
some sort of social planning. We are 
warned that nothing short of the com- 
bined intelligence of the nation can cope 
with our present predicament. Other- 
wise, we may ultimately be faced with 
the loss of our democracy in a dictator- 
ship accompanied by “violent revolution, 
dark periods of serious repression of 


PUBLIC UTILITIES FORTNIGHTLY 





libertarian and democratic forms, the 
proscription and loss of many useful 
elements in the present productive sys- 


tem.” 
—F. X. W. 


Recent Sociat TRENDS IN THE UNITED 
Srates. Report of the President’s Research 
Committee on Social Trends. Volumes I 
and II. New York: The McGraw Hill 
Book Company. Price $10.00. 





The Revolutionary Social Changes Caused by 
the Modern Industrial and Utility Corporation 


“To as a major social institution, 
and its development envisaged in 
terms of revolution,” the modern cor- 
poration of the large industrial and pub- 
lic utility type is startlingly portrayed 
in a scholarly work by Adolf A. Berle, 
Jr., and Gardiner C. Means, both teach- 
ers of law and economics at Columbia 
University. Their book entitled “The 
Modern Corporation and Private Prop- 
erty,” was prepared under the auspices 
of the Columbia University Council of 
Research of the Social Sciences, acting 
on behalf of the Social Science Re- 
search Council of America. 

The major theme of the book is that 
the development of huge corporations 
which are diffusely owned but closely 
controlled has brought about a momen- 
tous change in the legal as well as social 
status of an increasingly large propor- 
tion of privately owned property. Says 
Mr. Berle in the introduction: 


“The transition of perhaps two thirds of 
the industrial wealth of the country from 
individual ownership to ownership by the 
large publicly financed corporations vitally 
changes the lives of property owners, the 
lives of workers, and methods of property 
tenure. The divorce of ownership from 
‘control’ consequent on that process almost 
necessarily involves a new form of eco- 
nomic organization of society.” 


The study is largely one of the evolu- 
tion of “control”—“the rise of a power 
virtually new in the common law”—as 
an entity separate from and independent 
of ownership. The authors hold it “fair 
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to assume that much more than half 
of industry is dominated by these great 
(corporate) units,” and they find that, 
as of 1930, “nearly half of industry was 
in the hands of a few hundred men.” 
They state: 


“Those who control the modern corpora- 
tion own so insignificant a fraction of the 
company’s stock that the returns from run- 
ning the corporation profitably accrue to 
them in only a minor degree.” 


Fg analyzing different types of 
control and ways by which con- 
trol can be utilized, the authors “con- 
clude that the interests of ownership 
and control are in large measure op- 
posed if the interests of the latter grow 
out of the desire for personal monetary 
gain.” 

Being “practically powerless through 
his own efforts to affect the underlying 
property,” the stockholder-owner’s po- 
sition changes from that of an active 
to that of a passive agent. “The net 
result is to throw him upon 
an agency outside the corporation itself 
—the public market,” to which he looks 
for guidance, evaluations, in some de- 
gree protection, and in large measure 
returns. All of this, the authors say, 
tends to modify the traditional logics 
of property and profits. Out of it 
grows a net set of values, as yet only 
slightly equated socially and legally, as 
to corporate property and the relations 
of owners and managers to such cor- 


porate property. 
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“As a qualification on what has been 
known as —— property in Anglo-Ameri- 
can law, this corporate development repre- 
sents a far greater approach towards com- 
munist modalities than appears anywhere 
else in our system. It is an odd paradox 
that a corporate board of directors and a 
communist committee of comissars should 
so nearly meet in a common contention.” 


They foresee something like socializa- 
tion of large corporations. 


“The control groups have, rather, cleared 
the way for the claims of a group far wider 
than either the owners or the control. 
They have placed the community in posi- 
tion to demand that the modern corpora- 
tion serve not only the owners or the con- 
trol but all society. . . . It is conceivable 
—indeed, it is almost essential if the cor- 
porate system is to survive—that the con- 
trol of the great corporations should de- 
velop into a neutral technocracy. - 


The authors intimate a belief that 
such is as apt to come about through 
social evolution as through governmen- 
tal interference. They say: 

“The future may see the economic or- 
ganisms now typified by the corporation not 
‘only on an equal plane with the state but 
possibly superseding it as a dominant form 
of social organization.” 

In the authors’ grouping and classify- 
ing of the 200 largest nonbanking Am- 
erican corporations, public utility com- 
panies occupy big places; otherwise, 
they are not dealt with separately from 
other kinds of corporations. 

—Aaron Harpy Um 
THE Mopern CorporaTION AND PRIVATE Prop- 
ErTY. By Adolf A. Berle, Jr., and Gardiner 


C. Means. Chicago: The Commerce 
Clearing House. 1932. 





The Hand of the “Money Trust” 


on the 


A’ this particular time, when the 
public is inclined to scrutinize 
critically the activities of banking and 
financial institutions, the reprinting of 
“Other People’s Money” by Justice 
Louis D. Brandeis is of peculiarly time- 
ly interest. The thesis of the book 
(which was first published in book 
form in 1914) is early made clear by a 
number of quotations, together with 
pertinent comments by Justice Brandeis. 

President Wilson is quoted as saying 
in 1911, when governor of New Jersey: 
“The great monopoly in this country is 
the money monopoly. So long as that 
‘exists, our old variety and freedom and 
individual energy of development are 
out of the question.” Likewise, the 
Pujo Committee in 1912 under the lead- 
ership of its counsel, Mr. Samuel Unter- 
myer, is cited as exposing conditions of 
credit control whereby a few men dom- 
inated the industry and business of 
America at that time. Throughout the 
work, Justice Brandeis employs the 
findings of this body for corroboration 
of his statements of fact. It is plain 
that the author is skeptical of monopoly 


Utilities 
(at least unregulated) in the control of 
money and credit; he couches his dis- 
trust of the so-called “Money Trust” 
in vigorous language—“banker-barons,” 
“provincial allies,” “satellites,” and “fi- 
nancial oligarchy.” 


HAT were these dominant elements 
which are characterized as “our 
financial oligarchy ?” 

Essentially they were three in num 
ber: 

(1) The consolidations, affiliations, 
and gentlemen’s agreements of banks 
and trust companies ; 

(2) The railroad and public service 
corporation combinations ; 

(3) The investment bankers, the 
most potent of all these factors. 

Of interest are Justice Brandeis’ 
views on the rdle played by the invest- 
ment bankers in the creation of the 
“Money Trust.” He writes: 


“They became the directing power in 
railroads, public service and industrial com- 
panies through which our great business 
operations are conducted—the makers of 
bonds and stocks. They became the direct- 
ing power in the life insurance companies. 
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. + «+ They became the directing power 
also in banks and trust companies. . . . 
Thus four distinct functions, each essential 
to business, and each exercised, originally, 
by a distinct set of men, became united in 
the investment banker. It is to this union 
of business functions that the existence of 
the Money Trust is mainly due.” 


Spore Brandeis declares that the 
original function of the investment 


‘bankers “was that of dealer in bonds, 


stocks, and notes,” essentially a mer- 
chant function. Unfortunately, the 
bankers were not content to deal in 
securities ; they wished to manufacture 
them and accordingly became promoters 
or the allies of promoters. As examples 
of this expanding scope of their activi- 
ties, the promotion by J. P. Morgan and 
Company of the Steel, Harvester, and 
Shipping Trusts is cited. Then “adding 
the duties of undertaker to those of 
midwife,” the bankers served on “pro- 
tective committees” and participated as 
“reorganization managers” for insolvent 
corporations, finally achieving control. 
In such manner the Morgan associates 
and Kuhn, Loeb and Company secured 
a hold on many important railroads. 

The matter does not, however, end 
with promotion and reorganization. All 
dynamic enterprises need from time to 
time new capital, which the banker can 
most easily supply. A bargain is struck 
whereby the banker secures a share in 
the management of the needy corpora- 
tion in exchange for a supply of capital. 

The control of corporations assures 
the banker of a supply of securities. It 
is probably more difficult to control the 
demand, because of the large number of 
small, scattered investors. These peo- 
ple, however, can be influenced and are 
influenced greatly by the advice of the 
bankers. When they are reluctant to 
accept current issues of securities, the 
banker may turn to a more convenient 
source, a controlled insurance company, 
a trust company, or a bank. 


HAT are the evils of the invest- 
ment banker combinations? The 
author mentions three: First, the bank- 
ers levy an excessive toll upon the whole 
community. Second, they suppress 


competition, which in turn leads to 
monopoly profits, an arrested economic 
development, and a failure to reduce the 
costs of production and distribution. 
Finally, the most serious result of the 
policy of concentration is held to be the 
suppression of industrial liberty, be- 
cause “nearly every enterprising busi- 
ness man needs bank credit,” and be- 
cause “nearly every enterprising busi- 
ness man and a large part of our pro- 
fessional men have something to sell to, 
or must buy something from, the great 
corporations to which the control or in- 
fluence of the money lords extends 
directly, or from or to affiliated inter- 
ests.” 

During the late but now defunct 
“New Era,” the warnings of Justice 
Brandeis and others against the per- 
versions and the excesses of the invest- 
ment bankers were unheeded. Today 
people are more willing to listen to the 
man who dares to state a view not held 
by the plutocracy. 

Justice Brandeis has selected a vital 
weakness not only in the pre-war era 
but in our present economic set-up as 
well. The power of the investment 
banking groups to control industry and 
commerce must be patent to all. They 
or their associates sit on the board of 
directors of almost every important 
corporation in the United States. They 
help to select the executives of these 
groups. They compel a subservience 
on the part of business men and work- 
ers which it is difficult to conceive. 
They have promoted or helped to pro- 
mote in recent years such public enter- 
prises as the Insull holding companies 
and the W. B. Foshay group, both of 
which are now in bankruptcy, to the 
sorrow of the investing public. 

The investment bankers and their 
allies must put first things first. They 
must realize that the intrepreneur func- 
tion requires a different technique than 
the savings and investment function. 
They must also realize, as a well-re- 
spected student of banking and finance 
said to me recently, that commercial 
banking and investment banking do not 
mix well. 
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T is strange, indeed, that many men, 
who object to government ownership 
or control of industry on the ground of 
inefficiencies due to the extent of opera- 
tions, have promoted industrial, public 
utility, and railroad combines often val- 
ued at several billion dollars, designed 
not to secure economies but to control 
the market. If the Federal government 
is incapable of operating huge railroad, 
banking, or hydroelectric systems how 
is it possible for an investment bank 
like the J. P. Morgan and Company to 
keep account of the diverse industries 
they control—railroads, mines, electric, 
gas, insurance, and steel companies? 
Considerable space in the book is 
given over to questions of the methods 
by which combinations have taken place, 
of the significance of interlocking direc- 
torates, of the curse of bigness, and of 
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the inefficiency of the oligarchs. Sev- 
eral proposed remedies for curbing the 
growth of money monopoly are men- 
tioned in various places; probably the 
most immediate and necessary action, in 
Justice Brandeis’ view, was publicity, 
thorough-going publicity of banking 
wealth, hanker’s commissions, and the 
participants in each underwriting syndi- 
cate. Other measures favored were re- 
strictions on interlocking directorates, 
promotion of codperative credit associa- 
tions, and a strike against the “banker- 
barons” on the part of the investing 
public. 

—Ra tps L. Dewey, 

Ohio State University. 


Oruer Propte’s Money AND How THE Bank- 
ERS Use Ir. By Louis D. Brandeis. New 
York: Frederick A. Stokes Company. 223 
pages. $2.00, 1932. 





Should the Commissions Fix Wages 
of Utility Employees? 


(7 of the most interesting and 
probably one of the most puzzling 
problems with which the commissions 
are being asked to deal during these de- 
pression days involves the relations of 
a utility with its own employees. The 
commissions in former years have left 
the matter of wage scales and labor pol- 
icy to the managerial discretion of the 
operating utilities, subject only to cor- 
rection by the commission where the 
charge to operating expenses indicated 
a plain abuse of this discretion. There 
have been cases in which the commis- 
sions felt obliged to make such correc- 
tions, but they have been very rare and 
nearly always involved the high salaries 
paid superior officials or directors — 
never the general wage scale paid to 
such employees as linemen, switchboard 
operators, maintenance men, and so 
forth. 

Hard times, however, have brought 
increasing pressure to bear upon the 
commission to act in disputes involving 
utility industrial relations. Strange to 
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say, the pressure has not always been 
in the same direction; in New York, 
it seems to favor the employees; in 
South Carolina it seems to act against 
their interest. 

The New York incident arose over 
the recent dismissal of certain employ- 
ees in the alleged interest of necessary 
operating economy by a New York city 
utility. Thereupon, the National Com- 
mittee on Power Utilities and Labor 
filed a complaint with the New York 
Public Service Commission, asking for 
an order requiring the reinstatement of 
the dismissed employees. The com- 
plainant argued that the public service 
law could be interpreted to give the 
commission jurisdiction over acts af- 
fecting the adequacy and continuity of 
service or which were unjust or unrea- 
sonable. 

The counsel for the utility argued: 


“If the commission has the right or the 
duty to direct just how many employees 
shall be on the payroll of every public 
service corporation and the reasons for 




















every discharge or laying off of an em- 
ployee and the adequacy of the compensa- 
tion paid to each, there is no detail of the 
business which is outside its duty to in- 
vestigate and supervise. The approval of 
the commission would have to be obtained 
for the purchase of every ton of coal and 
for every detail of minute expenditure.” 


Commenting upon the position taken 
in the proceeding by the utility com- 
pany, The Nation stated editorially : 


“Under a rigid and reactionary interpre- 
tation of the public-service statute, this 
may conceivably be maintained. Chairman 
Milo R. Maltbie, while asking for additional 
briefs, pointed out that the courts have 
ruled that the commission has no juris- 
diction except such as is expressly con- 
ferred. He recalled that when the public 
service commission was established in 1907, 
exclusion of labor questions from its juris- 
diction was taken for granted. But that 
very contention justifies a new stand by the 
commission. A quarter of a century’s ex- 
perience has shown that regulation, even 
within the limited field prescribed for the 
commission, has proved inadequate. Serv- 
ice, on the whole, is satisfactory, but rates 
have continued excessive, owing chiefly to 
the limitations imposed upon commissions 
by the courts. Worker and investor— 
surely two other ‘parties at interest’—are 
wholly without safeguards. Counsel for 
the plaintiffs, Jerome Count, finds in the 
public-service law adequate ground for an 
interpretation sufficiently broad to include 
regulation of labor policies. It is high time 
that this issue be joined. If the commis- 
sion rules that it has not this power, the 
law needs prompt revision to include pro- 
tection of both worker and investor, as well 
as strengthening to provide true protection 
of the consumer. The companies will be 
well advised to cease opposing the exten- 
sion of regulation, for public ownership 
looms as the imminent and only possible 
alternative.” 


I* South Carolina, we find the utility 
seeking to keep employees hired at 
uncut wage levels, as against the deci- 
sion of the commission of that state 
to lower employee wages in the inter- 
est of lower rates for service. In a 
recent rate case, the South Carolina 
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commission’s opinion stated : 


“Also the evidence before this commis- 
sion shows that notwithstanding the gen- 
eral decline in prices and reduction in 
wages and salaries which has been effected 
in all businesses since 1929, the company 
had effected no reductions whatsoever in 
its scale of salaries or wages. The com- 
mission finds and concludes that this ac- 
tion on the part of the company is un- 
justifiable and does not comport with pub- 
lic policy. The commission knows of no 
reason why the employees and officers of 
a public service corporation should be al- 
lowed to form a privileged class of per- 
sons who are not affected, in regard to their 
salaries or wages, by the general world- 
wide economic conditions, particularly 
since evidence shows at the present time 
a dollar has very much greater purchas- 
ing power than it did a few years ago. 
The commission is, therefore, of the opin- 
ion, and so finds, that as against the rate- 
payers of the state of South Carolina, the 
company’s operating expenses, so far as 
they are charged for wages and salaries, 
should be reduced by not less than 20 per 
cent. It is common knowledge that all 
over the state of South Carolina, and in- 
deed throughout the United States, wages 
and salaries of all persons, including par- 
ticularly public officials, have been reduced 
from 10 per cent to 50 per cent.” 


The South Carolina commission con- 
ceded, of course, that it had no authori- 
ty to regulate the wage scale of the 
utility’s employees per se, but it claimed 


the right and (as in this case) the duty 


to cut down the allowance for that item 
in the operating expense account. The 
net result, of course, would require the 
utility to pay the difference out of the 
funds remaining for earnings, if it de- 
sired to keep all its employees working 


without wage cuts. 
W. R.N. 


Urmiry Ficuts Lasor Curs. New York 
Times. February 9, 1933. 


Re SoutHERN Bett TELEPHONE & TELEGRAPH 
Co. Docket No. 1166, Order No. 921. 


Eprrorrat. The Nation. February 22, 1933. 





q “THE report on railroads is pretty optimistic. All the rail- 
roads need is reorganization, economy, intelligent manage- 
ment, less interference from the I. C. C., and 50 per cent more 
business.” 
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—Howarp BRUBAKER 
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Recent Utterances in Congress about the Utilities 


In the Senate 


FEDERAL TRADE COMMISSION 


Lo gpon-e Schall (R.), of Minnesota, de- 
scribed the history and activities of the 
Federal Trade Commission and commended 
particularly its work in investigating electrical 
utilities. (February 11, 1933.) 


¥ 
MUSCLE SHOALS 


ENATOR McKellar (D.), of Tennessee, ob- 
tained unanimous consent to have printed 
in the Record an editorial on Muscle Shoals 
written by the Hon. Josephus Daniels, former 
Secretary of Navy under President Woodrow 
Wilson. The editorial was entitled “Con- 
structive Conservation—A Backward Glance,” 
and commended the announced plans of 
President Roosevelt for the development of 
the Tennessee basin. (February 11, 1933.) 


¥ 


BOULDER DAM CONSTRUCTION 


ENATOR Oddie (R.), of Nevada, discussed 

at considerable length the alleged unfair 
labor conditions in the Boulder Dam con- 
struction. Senator Oddie also defended the 
claimed rights of the state of Nevada with 
respect to the Boulder Canyon project. (Feb- 
ruary 15, 1933.) 

> 


NATIONAL TRANSPORTATION COMMITTEE 


S ENATOR Fess (R.), of Ohio, obtained leave 
to have reprinted in the Record the recent 
report on the national rail survey and recom- 
mendations for reforms of the National 
Transportation Committee, of which the late 
President Coolidge was chairman, and which 
also includes in its membership former Gov- 
ernor Alfred E. Smith of New York, who 
wrote a separate report. (February 15, 1933.) 


¥ 


- GOVERNMENT OWNERSHIP OF RAILROADS 


ENATOR Brookhart (R.), of Iowa, obtained 

leave to have reprinted in the Record 
an editorial from the Washington (D. C.) 
Herald of February 21st, entitled “Govern- 
ment Ownership Offers Only Solution of the 
Railroad Problem.” (February 21, 1933.) 


* 


COST OF UTILITY PROBE 


ENATOR Robinson (D.), of Arkansas, ob- 
tained leave to have inserted in the 
Record a memorandum for the Senate Ap- 


propriation Committee describing the cost of 
the completion of the public utilities inquiry 
by the Federal Trade Commission. The 
memorandum was signed by Francis Walker, 
chief economist of the Federal Trade Com- 
mission. (February 22, 1933.) 


+. 
In the House 


WASHINGTON STREET CARS AND TAXICABS 


O~* motion of Mrs. Norton (D.), of New 
Jersey, a chairman of the District of 
Columbia committee of the House, Senate 
Joint Resolution 248, “to authorize the merger 
of street railway corporations operating in 
the District of Columbia, and for other pur- 
poses,” was passed by the House. During 
the discussion, Representative Blanton (D.), 
of Texas, accused the Washington, D. C., 
streec railways of mismanagement, and urged 
the requirement of public liability insurance 
for taxicab operations in the city of Wash- 
ington. Mr, Blanton stated that three mem- 
bers of Congress had claims amounting to 
$5,000 against taxicab operators in the District 
of Columbia on which they could not collect 
“a 5S-cent piece.” Mr. Stafford (D.), of 
Texas, commented on the “conversion” of 
Mr. Blanton to the need of regulation of 
taxicabs in the District of Columbia. (Feb- 
ruary 13, 1933.) 


¥ 


TAXICAB REGULATION IN WASHINGTON, 
D.C. 


r. Boylan (D.), of New York, advocated 

stricter regulation of taxicabs in the 
District of Columbia, particularly with re- 
spect to meter rates and the requirements 
for public liability insurance. Mr. Boylan 
said that he was “credibly informed that 
there are judgments today exceeding a half 
million dollars in the courts of the District 
of Columbia; judgments secured on account 
of personal injuries caused through the reck- 
less operation of these taxicabs.” (February 
14, 1933.) 


a 


MUSCLE SHOALS 


Fog ser gpm ang Culkin (R.), of New 
York, spoke against the proposed Ten- 
nessee valley development because of alleged 
unwise intrusion of the government into the 
field of private business, and because of the 
alleged unwise policy in using tax funds to 
bring into existence more farm lands to add 
to the existing surplus thereof. (February 
22, 1933.) 
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The March of Events 











Coolidge-Smith Transportation 
Report Filed 


EGIONAL consolidations of the nation’s 

railroads, “looking eventually to a single 
national system,” should be hastened, and, 
where necessary, enforced, the National 
Transportation Committee declared in its 
long-awaited report which was made public 
February 14th. The committee was organ- 
ized on October 7th at the behest of the 
savings banks, insurance companies, colleges, 
and other heavy investors in railroad securi- 
ties under the chairmanship of the late 
Calvin Coolidge, to investigate the condition 
of the railroads and transportation business 
generally. 

Its other members are Bernard M. Baruch, 
vice chairman; former Governor Alfred E. 
Smith ; Alexander Legge, former head of 
the Farm Board and president of the Inter- 
national Harvester Company, and Clark 
Howell, publisher of The Atlanta Constitu- 
tion, and a director of The Associated Press. 

Reform of present operating and financial 
methods of the railways; drastic amendment 
of the rate-making provision of the Congres- 
sional Transportation Act; relaxation of 
government subsidies of waterways, and 
regulation of all forms of transport com- 
petitive to the railroads are along the recom- 
mendations of the committee. 

Emergency measures to meet the present 
situation were also ufged by the committee, 
which listed first among these, revision of 
the bankruptcy proceedings to facilitate cor- 
porate reorganizations where necessary. 

Repeal of the recapture clause of the 
Transportation Act, under which prosperous 
companies were forced to contribute from 
their earnings to weaker companies, was also 
recommended as an emergency measure. 
Revision of the statutory rule of rate making 
which requires costly and cumbersome valua- 
tions of railroad properties, and the substitu- 
tion of a simpler requirement which would 
give an adequate return to well-managed 
companies was the third emergency measure 
approved by the committee. 

The fourth and last was the recommenda- 
tion that the requirement that Reconstruction 
Finance Corporation loans to railroads be 
made on “marketable collateral” be changed 
o “adequate security.” It was held, how- 
ever, that the government’s commitment 
should be insured by priority of lien or 
prospective earnings. 

In a separate but brief report, former 
Governor Smith sharply criticized the pres- 
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ent valuation cost theory, which he said tends 
to “put the seal of approval on existing 
chaotic and wasteful railroad organization. 
He pointed to the expense and the “complete 
breakdown” for the formula of present valua- 
tion and recommends the substitution of 
common sense for “this maze of regulation 
and red tape.” 

Mr. Smith also recommended the abolition 
of the Interstate Commerce Commission and 
its replacement by “a new department headed 
by one man or a one-man bureau head in the 
Department of Commerce.” The other mem- 
bers of the committee urged that the com- 
mission be continued, but relieved of certain 
duties described as obsolete and that the com- 
mission be hereafter vested with regulatory 
authority over other forms of transport. 

Mr. Smith said that the testimony offered 
did not convince him that “the automotive 
competition is at this time as serious a men- 
ace to the railroads as they claim it to be,” 
although he conceded that the regulation of 
common carriers on the highways might be 
desirable. He suggested caution in further 
taxation of motor vehicles. 

All four signers of the report affirmed that 
no theory of rate making is justified which 
seeks to preserve unwieldy capital structures. 


> 


Freight Glider Plane Towed 
Successfully 


oO ten lines long was the item that 
recorded in the February 13th edition 
of the New York Times the successful towing 
of Willy Farner and 110 pounds of mail 
through the air over the Alps from Zurich 
to Milan. Yet transportation experts admitted 
that it may mark another stage in the evolu- 
tion of aerial transportation. Farner, a 
famous pilot of motorless gliders, was cast 
off by the towing airplane and coasted to the 
air field at Milan in ten minutes. The experi- 
ment raises the possibility of trains of planes 
hauled through the air by powered “loco- 
motive-planes.” It would be possible to cut 
off and drop gliders successively while pass- 
ing over different cities without stopping the 
complete train. A subsequent editorial on 
the subject in the New York Times stated: 
“European countries have discovered that 
short airlines are not highly profitable, 
that there is a real demand for service 
tween cities only two hours apart by air in 
so densely populated a country as Germany. 
Possibly the air-train may solve this prob- 
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lem. Engines, fuselages, instruments, and 
accessories are expensive. If one set will 
answer for a whole train the saving is 
obvious.” 

Although Farner is the first to be towed 
in a hazardous flight over the Alps, he is 
not the pioneer “brakeman” of the air. An- 
thony Fokker suggested at the International 
Aeronautic Exposition in Paris in 1921, the 
feasibility of towing gliders. Subsequent 
experiments have been made by German 


pilots. 
e 


Senators Support Federal 
Trade Commission 


ENATE liberals, firm in their conviction 
that the sweeping power utility inquiry 


e 


of the Federal Trade Commission should be 
continued, won the Senate Appropriations 
Committee’s approval on February 11th of 
more money for carrying on the investigation. 
Without a record vote, the committee in- 
creased the $510,000 which the House voted 
the commission for the coming fiscal year in 
the billion dollar independent offices supply 
bill to $790,000 and stipulated the $280,000 
should be available for completing its utilities 
probe. The commission received $1,400,000 
in the current fiscal year. The action was 
recommended to the full committee by a sub- 
committee after Senators Walsh of Montana, 
Norris, and Nye, along with commission 
spokesmen, had said that if the commission 
were limited to the fund allowed by the 
House of Representatives, the utilities in- 
quiry would be halted where it stood, far 
from completion. 


Alabama 


Lower Rates Sought in Muscle 
Shoals Area 


HE first governmental act resulting from 

President Roosevelt’s recently announced 
plan to develop the Tennessee river valley 
was taken on February 5th at Florence, 
Alabama, with a view to securing lower 
rates for electricity developed from the 
Wilson Dam at Muscle Shoals for the cities 
of Florence, Sheffield, and Tuscumbia. The 
Florence city commission refused to renew 
its 30-year-old franchise with the Alabama 
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Power Company, which expired March 12th, 
and Mayor Lee Glenn told the United Press, 
according to the Mobile Register, that the 
action was taken in anticipation of early 
availability of Wilson Dam power to munic- 
ipalities under the Federal power act. 

Asked whether the three cities, all within 
about five miles of Wilson Dam, had en- 
tered into any formal agreement as to the 
drive to obtain cheap government power, 
Mayor Glenn replied that he would speak 
only for the city of Florence. He stated 
that he expected Sheffield and Tuscumbia 
would take similar action. 


California 


Move for Gas Rate Fight in 
Martinez Halts 


H* request for a $300 appropriation de- 
nied by the city council at a heated 
session, Councilman Frank Brady on 
February 10th said his committee would 
“ring doorbells” for funds to carry on the 
fight of Martinez and other communities for 
a gas rate reduction. Brady is chairman of 
the Martinez Citizens’ Committee which last 
fall opened the campaign to reduce the gas 
charges in that city. Since that time, the 
Contra Costa county communities of Pitts- 
burg, Walnut Creek, and Rodeo have joined 
the movement, and Crockett, Antioch, and 
Concord are taking some interest in the 


gas rate reduction proceedings, according to 
a dispatch in the Oakland Tribune. 


al 


Excessive Water Rate Return 
Claimed in Bakersfield 


EMAND for lower water rates in the city 

of Bakersfield was made in a complaint 
filed with the California commission on 
January 31st against the California Water 
Service Company. The complaint was filed 
on behalf of the city of Bakersfield by City 
Manager W. D. Clarke and alleges that the 
California Company nets approximately 11 
per cent return on its investment, which it was 
said was “far above that provided by law.” 
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Conneéticut 


Editors Ask Lower Rates 
for Electricity 


OLLOWING a discussion by Arthur S. 

Barnes of the Bristol Press on February 
4th at New Haven, the Connecticut State Edi- 
torial Association passed resolutions urging re- 
duction in the rates charged for service by the 
Connecticut Light and Power Company. The 
points brought out were to the effect: (1) 


That the demand and area charges are “so 
fixed by the light and power company that a 
reduction in consumption of electricity gives 
very little relief to the consumer in the amount 
of his bill”; (2) that the variety and complex- 
ity of rate schedules are confusing and that 
the so-called “area charge” is unfair; (3) that 
the rate structure should be so arranged that 
a comparison would be possible with other 
communities; (4) that the demand charge 
should be eliminated. 


e 


Distria of Columbia 


Street Railway Valuation 
Proceeding 


HE Washington Star on February 12th 

announced that the District of Columbia 
Public Utilities Commission had completed 
the valuation of the Capital Traction Com- 
pany. Although no figures were announced, 
it was understood the commission’s engineers 
found the value of that company was less 
than $20,000,000 as “cost of reproduction 
new,” without taking into account any de- 
preciation. This figure was compared with 
the finding of the District of Columbia Court 


e 


of Appeals as of January 1, 1925, placing 
the value of the same property at $25,756,880, 
without depreciation. 

It was also stated that the valuation of the 
other local railway company, the Washington 
Railway & Electric Company, will take about 
two weeks to complete. Chairman Mason 
M. Patrick of the commission said that owing 
to the pendency of merger negotiations be- 
tween the two companies, the commission 
had not yet made up its mind whether to 
proceed with the valuations separately or 
jointly. An act of Congress which was 
signed by the President last January author- 
izes the two companies to merge. 


Illinois 


Utility Rate Fight Continues 
Unabated 


IGOROUS movements for a reduction of 

utility rates continue to occupy state-wide 
as well as local municipal attention in the 
state of Illinois. 

On February 9th, Representative Howard 
L. Doyle of Decatur announced that he would 
introduce in the legislature a resolution call- 
ing for an investigation by the state com- 
mission of public utility rates. The Doyle 
resolution charging utilities with failure to 
reduce rates in keeping with the sharp de- 
clines in other commodity prices, was blocked 
earlier in the month by procedural difficulties. 
The Illinois Municipal League was said to 
be endorsing the bill. 

A Chicago dispatch to The Wall Street 
Journal of February 16th announced that a 
decision by the Illinois Commerce Commis- 
sion as to gas rates in Chicago seems within 
measurable distance after more than a year 
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spent in study of the situation. The com- 
mission now hearing oral arguments differs 
materially in personnel from the one which 
took the testimony, as the advent of the new 
Democratic administration in Illinois was 
followed promptly by the appointment of a 
new chairman and a number of new commis- 
sioners. Oral arguments were postponed in 
order to give the new members time to 
familiarize themselves with the case, which 
arose out of the introduction of natural gas 
to the Chicago area in October, 1931, and 
the furnishing to such customers of a new 
mixed gas, partly natural and partly manu- 
factured. In October, 1931, the commission 
ordered the company to put into effect tem- 
porary experimental rates, lower than those 
offered by the company. 

The city asks a sharp reduction in rates 
for domestic cooking and water heating, the 
effect of which on the company’s earnings 
it claims would be largely offset immediately 
by suggested expense reductions, and ulti- 
mately (by 1935) would be offset in full 
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by growth in business expected to result from 
the lower rates. 

The company’s view is that the city’s pro- 
posal as to rates does not present a practical 
program, and that the recovery of revenue 
would only be gradual, while the company 
meanwhile would obtain revenues consider- 
ably short of being able to meet fixed charges. 

Meantime, the city of Springfield, through 
its attorney, Hugh Dobbs, and Lake county 
customers, filed complaints with the Illinois 
commission seeking a reduction in gas rates 
and electric rates, respectively. The natural 
gas rates under attack in the city of Spring- 
field are charged by the Illinois Power Com- 
pany, while electricity in Lake county is 
furnished by the Public Service Company 
of Northern Illinois. The Lake county cus- 


‘city council when Alderman Gus 


tomers demanded a 20 per cent reduction in 
gas and electric rates for private customers 
and municipalities, and a 10 per cent reduc- 
tion for commercial users. 

A move to obtain substantial reductions in 
the cost of gas and electricity and telephone 
service for residents of Canton was instituted 
on February 7th at a regular os of the 

C 1 andberg 
submitted a motion directing City Attorney 
Ezra Clark to request an immediate adjust- 
ment of rates from the Central Illinois Public 
Service Company and the Illinois Bell Tele- 
phone Company. The motion, as passed, 
further states that if a satisfactory reply is 
not received within thirty days, the city 
would take up the matter directly with the 
Illinois Commerce Commission. 


e 
Iowa 


South Sioux City Electric 
Rates Reduced 


Ce. of electricity in South Sioux 
City were given 20 per cent reduction 
in rates on March Ist asa _ result of an 
economy program undertaken during the last 
year, Charles Skidmore, mayor of the city, 
announced February 7th. The announcement 
came at the conclusion of a meeting of mem- 
bers of the city council. The reduction, 
Mayor Skidmore said, will represent a sav- 
ings to South Sioux City residents of ‘$8,000 
a year. He said that the council obtained a 
25 per cent reduction in rates from the 
Sioux City Gas and Electric Company the 
first of the year. 

South Sioux City, the mayor said, buys 
its electricity from the Sioux City Company 
at wholesale and distributes it to residents 
at slightly more than cost. A reduction of 
12 per cent in the rates was authorized for 
residents last June. 


e 


Reduced Gas Rate Ordinance 
Introduced in Des Moines 


A NEW ordinance providing for an alleged 
reduction of from 6 to 11 per cent in 
rates for gas used for cooking was passed 
by the Des Moines city council on February 
6th, when four members approved it. Ac- 
cording to the Des Moines Tribune, the new 
rate will go into effect at once and customers 
will be billed on the therm basis. The new 
gas, increased in B.T.U. from 530 to 800 per 
cubic foot, will not be distributed for six or 
eight weeks, due to the fact that the Des 
Moines gas company must make alterations 
on some 33,000 appliances. 

The company has been computing bills on 
both a therm and a cubic-foot basis for the 
last year, but will now bill only upon a 
therm basis. Mrs. Francette Miller, commis- 
sioner of finance, who has consistently voted 
against the measure, was the only member of 
the council opposing the new ordinance. 


Kansas 


Legislation Planned for Tele- 
phone Regulation 


| pete legislative enactments will be pre- 


sented before the Kansas lawmakers 
shortly, with a view to securing lower tele- 
phone rates, according to a press interview 
with Hurst Majors, utility commissioner at 
Manhattan, Kansas, published in the Hutch- 
inson Herald. The first bill would enable 
cities to acquire existing phone systems 


through condemnation and appraisal proceed- 
ings just as all utilities, except the telephone, 
can be acquired now. The second law would 
compel long-distance telephone companies to 
give adequate service to cities with their 
own systems. A third law would restrict 
returns earned by telephone companies, and 
the fourth law would restore to the cities the 
right to regulate and charge rental for use 
of streets and alleys. An existing Kansas 
statute gives the telephone companies at pres- 
ent the right of eminent domain. 
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Nebraska 


Commission Seeks to Resume 
Phone Rate Inquiry 


A“ application has been filed in the district 
court of the United States for the dis- 
trict of Nebraska, for modification of an 
order issued by that court in 1925, restrain- 
ing the enforcement of an order entered in 
1922 by the Nebraska State Railway Com- 
mission reducing the rates of the North- 
western Bell Telephone Company, so as to 
permit the present commission to inaugurate 
a new rate case. The application was filed 
by the attorney general of Nebraska, Paul 
A Good, and Charles A. Randall, Hugh 
Drake, and Floyd Bollen, members of the 
railway commission. The application asks 
that these officers be substituted for the orig- 
inal defendants, who were their predecessors 
in office. 

The applicants state that the decree of 
1925 expressly provided that it should not 
be deemed to restrain the future exercise 
of the legislative power of the commission, 
and it is asserted that the court would be 
without power to attempt to interfere with 
the future power and functions of the com- 
mission. It has been asserted and claimed, 


e 


however, the application continues, that the 
decree is sufficiently broad in its terms to 
enjoin the defendants and their successors 
in office from instituting the proceedings and 
exercising the legislative functions which they 
desire to institute and exercise for a deter- 
mination of the value of the telephone com- 
pany’s property and the fixing of reasonable 
rates for local exchange and toll service. 
The court, therefore, is asked to enter such 
additional or supplemental decree as may be 
necessary to permit the commission to pro- 
ceed. 
e 


Bill Seeks to Abolish Rail- 
way Commission 


HE Nebraska senate approved, on Febru- 

ary 18th, a bill (S.66) for a referendum 
on a constitutional amendment to abolish the 
state railway commission. An amendment 
was adopted to provide for turning over the 
work to a public utilities commission in case 
the railway commission is abolished. The bill 
was thereupon sent to the house, which is 
awaiting a report by a special investigating 
committee. 


New Jersey 


Complaint against Sewerage 
Utility Rates 


N investigation of the Atlantic City 
Sewerage Company by the city’s legal 
department with a view of either obtaining 
a reduction of rates or increasing the assess- 
ment of the company’s properties was de- 
manded February 2nd by Samuel Morris, 
Atlantic City attorney and advocate of mu- 
nicipally owned utilities, in a letter to the 
city commission. The letter was turned over 
to the city clerk for filing without comment 
by the commissioners. 
Mr. Morris claimed that if the sewerage 


company’s plant and properties were really 
worth only the amount they were assessed 
the state board of public utility commission- 
ers should revaluate the property and re- 
duce the rates by two thirds. On the other 
hand, he contended that if the properties 
were worth the amount claimed by the com- 
pany for rate-making purposes, the assess- 
ment should be increased by about 200 per 
cent and the city should have the benefit of 
approximately $100,000 in additional taxes. 
Mr. Morris also called for the erection of a 
municipally owned sewerage system and elec- 
tric plant, pointing out that the Reconstruc- 
tion Finance Corporation is willing to loan 
money for such self-liquidating projects. 


New York 


Dean of Public Service Com- 
mission Reappointed 


C= R. Van Namee was reappointed by 
the governor to a full term of ten years 


beginning February 1, 1933, as a member of 
the public service commission, state division 
of the department of public service, which 
is the same position Mr. Van Namee formerly 
held. Commissioner Van Namee is now the 
oldest member in point of service on the 
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commission, having served longer as a public 
service commissioner than any other in the 
history of the commission since 1908. 


¥ 


Battle against Utility Rates 
Rages Up-state 


HE Buffalo Times of February 5th re- 

ported that several western New York 
communities are joining with citizens of 
Buffalo in combating proposed increase in 
gas rates including consumers of Belmont 
and Wellsville. Both the Empire Gas & 
Fuel Company and the Producers Gas Com- 
pany are in receipt of certified copies of the 
complaint filed with the public service com- 
mission by the organizations in the areas 
served by these corporations protesting 
against the proposed rates. With these certi- 
fied copies came an order that the complaints 
must be answered within twenty days. 

In Syracuse, Alderman Otto F. Werner 
introduced a resolution in the common coun- 
cil on February 6th calling upon the commis- 
sion to make a “sweeping inquiry into the 
rates of electric, gas, and telephone com- 
panies, with a view of bringing them down 
to a scale consistent with other commodity 
prices.” Adoption of the measure without 
delay was predicted by the Syracuse Herald. 

In Rochester, City Councilmen Charles 
Stanton and Joseph L. Guzzetta promised to 
continue their fight for an investigation of 
rates charged by the Rochester Telephone 
Corporation, although a resolution to that 
effect introduced by Councilman Stanton was 
held up by procedural obstacles, according to 
a news item in the Rochester Journal. 

In Albany, the Senate Finance Committee, 
during hearings on the Kleinfeld resolution 
for a legislative investigation of utility rates 


. resolution. 


of New York city, heard appeals for state- 
wide investigation of utilities and for an 
investigation of the public service commis- 
sion, ax Tachna, president of the Allied 
Civic League of the Rockaways and counsel 
for the Greater New York Consumers’ 
League, urged the adoption of the Kleinfeld 
Senator Thomas C. Desmond 
(R.) of Newburgh, pointed out that an 
investigation by a legislative body would be 
paralleling the duty of the public service 
commission. Senator Philip M. Kleinfeld, 
(D.) of Coney Island, author of the resolu- 
tion, contended that an investigation of the 
public service commission was uncalled for, 
but that it was desired to bring about a 
reduction of rates in New York city by direct 
legislative action, as was done in 1905-06, 
as a result of the Hughes investigation. 


* 


Stay Denied in Kings County 
Gas Rate Case 


HE right of the public service commission 

to enforce a rate order fixing temporary 
emergency gas rates was upheld by Justice 
Staley, in a special term of the New York 
Supreme Court on February 17th, denying 
the application of the Kings County Light- 
ing Company for a stay from enforcement 
of the temporary order for gas rates fixed 
by the commission. The company wished to 
take an appeal to the appellate division. 
Justice Staley said that the rates so fixed 
must be reasonable and not confiscatory dur- 
ing the temporary period, but that: the sus- 
pension of the enforcement of such a com- 
mission order may be directed by the court 
only where it appears that great and irre- 
parable damage would result from its en- 
forcement. 


e 
North Dakota 


Bills Seeking Lower Utility 
Rate Introduced 


BREE bills, all seeking lower utility rates, 

have been introduced at the current ses- 
sion of the North Dakota legislature, accord- 
ing to a news item in the Fargo Forum. 
One was introduced in the senate on Febru- 
ary 3rd by Senator Bonzer, of Richland, and 
Senator Bangert, of Ransom; another, draft- 
ed by the state board of railroad commis- 
sioners, was introduced in the house on 
February 6th, and a third, sponsored by the 
Fargo city commission, was laid before the 
house committee on cities and municipal 
corporations on February 3rd by M. W. 


Murphy, city attorney for the city of Fargo. 

All three bills provide that utilities must 
themselves pay for investigation into their 
rates, but the manner of payment and the 
—_ of collection vary in the different 
ills 

The Bonzer-Bangert bill would give the 
commission power to initiate an investigation 
of utility rates upon a petition signed by 25 
per cent of the utility’s patrons. The board 
would be instructed to undergo negotiations 
with the utility in an attempt to arrive at 
a reasonable rate, but in no case would such 
a negotiated rate represent “less than 15 per 
cent reduction.” Failure to agree upon such 
a rate within thirty days after the petition 
has been filed would require the commission 
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immediately and summarily to reduce the 
rates then in force by 25 per cent, pending 
the final disposition of the cause. 

The bill offered by Mr. Murphy fixes no 
minimum reduction such as the Bonzer- 
Bangert bill does. It does require the utility, 
in case of a complaint filed against it, to 
deposit an amount in advance sufficient to 
defray the cost of the necessary investigation. 


The railroad commission bill provides for 
a $40,000 appropriation to the commission to 
constitute a valuation fund, a revolving fund 
from which expenses of utility rate investiga- 
tion will be paid but which will be reimbursed 
by the utility investigated. 

A second bill introduced by Senator Bonzer 
asks a tax of 10 per cent on the gross receipts 
of utility companies. 


e 


Ohio 


Grand Jury Quiz of Council 
Rate Action Asked 


WITCHING dramatically from a routine dis- 

cussion to a heated controversy, the 
Lorain city council on Febzuary 6th called 
for a sweeping grand jury investigation of 
the circumstances surrounding the negotiation 
of all utility contracts by previous councils. 
This surprise action, according to the Lorain 
Journal, came at the demand of former coun- 
cilman, Alex Munro, who declared that he 
was “sick and tired of hearing talk and in- 
sinuations of graft in connection with rate 
contracts approved by former councils.” 

Munro, it was understood, referred specif- 
ically to the contract with the Ohio Public 
Service Company, passed in 1931, in which 
the service charge was retained. Munro was 
a member of the council that approved the 
retention of the service charge and voted 
in favor of it. 


= 


Arbitrators Present Rate 
Schedule for Oberlin 


Aras acceptance of the electric rate 
schedule from a board of arbitrators 
appointed some weeks ago, was received and 
placed on file by the Oberlin council on 
February 8th. The report was signed b 
Professor Henry L. Riggs and Howell 
Wright. Mr. R. Husselman refused to sign 
the rate schedule and offered a minority re- 
port. The new schedule, according to the 
Oberlin Tribune, will save approximately 
$26,000 or a little over 21 per cent from 1932 
bills and will go into effect as of January Ist. 

The report fixed the valuation of the 
company’s properties used in the distribution 
of electric energy at $180,000 which is sub- 
stantially less than that claimed by the com- 
pany, but about double the valuation deter- 
mined by Mr. Husselman in a previous sur- 
vey, according to the Oberlin Tribune. 


Oregon 


Restriction of Federal Court 
Jurisdiction over Rate 
Ordinance 


HE New York Times of February 12th 
carried a Portland, Oregon, dispatch 
which stated in part: 

“Public Utilities Commissioner C. M. 
Thomas suggested not long ago that Congress 
restrict the jurisdiction of Federal courts 
in controversies between utilities and state 
authorities. The suggestion met with the 
approval of commissioners of several other 
states, but many practical difficulties were 
encountered. To overcome these Mr. Thomas 
has drafted a regulation bill, which has been 
introduced in the (Oregon) legislature as an 
administration measure. Although there is 
considerable opposition to the bill it is ad- 
mitted that the chances for its enactment are 
excellent. To gain control over foreign 


utilities operating in or entering the state, 
the Thomas bill requires agreement to abide 
by all state laws and regulations before a 
franchise will be granted. The eight other 
major provisions of the measure are: right 
of the commissioner to approve or reject all 
budget items for operation; prohibiting pay- 
ment of service charges to holding compa- 
nies unless approved by the commissioner; 
prohibition of all physical mergers or divorce- 
ments unless approved; exchange and pur- 
chase of stock prohibited; issuance of new 
securities to be only for acquisition of prop- 
erty; construction and extension of serv- 
ice; improvement or maintenance of service 
or for refunding; charges for investigation 
of utility operations by the commissioner to 
be paid for by the utility investigated; right 
of the commissioner to invoke contempt pro- 
ceedings for failure to supply data or infor- 
mation requested, and a recapture clause 
which would enable the commissioner to take 
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returns considered to be above a fair profit 
and apply them toward reduction of rates.” 


Telephone Service Boycott 
Suggested 


72 New York Times of February 12th 
states that City Commissioner Bennett, 


of Portland, and a special citizens’ committee 
have proposed a boycott against the telephone 
company in that city. The news item states: 

“The committee is to conduct a postcard 
campaign to obtain volunteers to have service 
disconnected at a specified time. The cam. 
paign has met with failure so far and there 
are no indications that any substantial sup- 
port will be obtained. The proposal brought 
to light the interesting fact that Oregon has 
no anti-boycott law on its books.” 


e 
Pennsylvania 


New Utility Regulation 
Code Proposed 


BILL proposing a new code for the 
regulation of public utilities in Pennsyl- 
vania was introduced in the senate at Harris- 
burg by Senator McClure, chairman of a 
committee appointed to investigate public 
utilities, according to a Harrisburg dispatch 
of February 22nd published in the United 
States Daily. The measure, according to a 
statement issued by Senator McClure, em- 
braces practically all of the subjects covered 
by the numerous bills which have been intro- 
duced at the present session, and will not only 
broaden the present powers of the public 
service commission, but will extend them 
into new fields. 
Probably the two most important changes 
have to do with the commission’s jurisdic- 
tion over rates and over security issues, re- 


spectively. Under the present law, utility 
rates go into effect automatically after be- 
ing filed thirty days, while under the pro- 
posed bill the commission would have power 
to suspend all increases until investigated 
and approved. Likewise, under the present 
law, the commission has no power to control 
the issuance of securities by utilities. The 
new code would give such power. 

The new bill would also make a mandatory 
duty upon all public service companies to 
carry proper and reasonable depreciation 
accounts. Likewise, the commission will be 
given power to control transactions, especially 
financial transactions between utilities and 
their corporate affiliates. 

strict segregation of accounting for 
revenues and expenses in connection with the 
sale of merchandise and other appliances by 
utilities from corresponding accounts for 
operating revenues and operating expenses 
would be required. 


74 
Texas 


New Law Would Give Commis- 
sion Telephone Jurisdiction 


A* Austin dispatch of February 8th, pub- 
lished in the Houston Post, revealed 
that the house of representatives’ committee 
on municipal and private corporations voted 
7 to 5 to give a favorable report to a pro- 
posed bill to regulate telephone rates. Under 
the bill, the Texas Railroad Commission 
would be empowered to appoint experts to 
aid cities in their rate contests with telephone 
companies. A tax of one fourth of one 


per cent of gross income would be levied on 
the companies to pay for the cost of such 
investigation. 

Under the bill, the railroad commission 
would have the power to fix rates in the 
event the city and utility company could not 
agree on a fair charge. An appeal from 
the commission’s order to a Federal court 
would be possible. ( 

Another bill to give the Texas commission 
authority to regulate electric power, telephone 
and telegraph companies, and gas rates was 
introduced in the Texas house of representa- 
tives on February 8th. 
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Virginia 


Municipalities Seek to Broaden 
Rate Inquiry 


EPRESENTATIVES of Virginia towns and 

cities, headed by the mayor of Rich- 
mond, met with members of the state cor- 
poration commission on February llth to 
discuss the broadening of the commission’s 
current investigation of electric light and 
power rates, to cover telephone, gas, and 


water companies, and to permit official r 
resentatives of the municipalities to assist in 
the investigations. 

Members of the state commission greeted 
the request for an audience by municipal 
officials warmly, according to a news item 
in the Richmond News-Leader, and expressed 
their desire to obtain all information possible 
that will enable them to expedite their work 
of reviewing consumers’ rates for electric 
light and power. 


e 


West Virginia 


Commissioners Defend Existing 
Regulation and Utility 
Rate Level 


fe cities of the state should not have to 
bear the expense of defending themselves 
against utility rate increases, since that is a 
duty that belongs to the public service com- 
mission, C. E. Nethken, member of the com- 
mission, informed the Holt committee in- 
vestigating the utilities’ problems for the 
house of delegates at its session in Charleston 
on February 9th. Mr. Nethken was ques- 
tioned by Chairman Rush D. Holt concerning 
utility rates, particularly as to increases and 
reasons for allowing them, and by Comittee- 
men George D. Moore and A. J. Lubliner in 
regard to other activities of the commission 
in different rate cases. 

Chairman I. Wade Coffman also appeared 
before the committee and testified that utility 
rates in West Virginia are comparable to 
those in other states, although they have not 
decreased to the same degree as commodity 
prices. The chairman stated that although 
the depression has hurt utilities, they have 
not been injured to the extent of other in- 
dustrials because they “furnish necessary 
service.” 

co 


State Power Authority 
Proposed in Bill 


A BILL to set up a new state water power 
act has been introduced in the legisla- 
ture, according to a Charleston dispatch of 


February 14th to the United States Daily. 
A “Power Authority of West Virginia” of 
five trustees to develop water power as a 
state agency would be created under the 
measure introduced by Senator Earl H. 
Smith. It would be granted authority to 
borrow funds for hydroelectric developments. 

The Power Authority created by the bill 
would be a corporation of the state with 
functions in developing water power similar 
to those of the abolished State Bridge Com- 
mission, which had authority to purchase or 
build toll bridges and issue bonds upon them 
with the ultimate object of making them 
free bridges. The functions of that com- 
mission were transferred to the state road 
commission by the abolishing act. The Power 
Authority created by the waterpower bill 
would have authority to study the desirability 
and means of attracting industries into the 
state; to develop, maintain, manage, and 
operate hydroelectric power plants and the 
sale and distribution of electricity that would 
be developed, and to negotiate contracts for 
the sale, transmission, and distribution of 
the power generated. 

Any hydroelectric development, the bill 
stipulates, shall be “primarily for the benefit 
of the people of the state as a whole and 
age neon 4 the domestic and rural consumers 
to whom the power can economically be made 
available, and accordingly that sale to and 
use by industry shall be a secondary purpose 
to be utilized principally to secure a suffi- 
ciently high-load factor and revenue returns 
which will permit domestic and rural use at 
the lowest possible rates and in such manner 
as to encourage increased domestic and rural 
use of electricity.” 


= 











—_—____ 


The Latest Utility Rulings 





Failure to Support Allocation of Business Is Fatal 
to Confiscation Plea 


Fase in 1918, San Antonio, Texas, 
passed an ordinance fixing tele- 
phone rates at $3 a month for residen- 
tial service, and $7.50 for commercial 
service. The city in 1928 refused to 
permit the Southwestern Bell Tele- 
phone Company to increase rates. 
Following this, a Federal district court 
granted a temporary injunction re- 
straining the enforcement of the ordi- 
nance on grounds that it would result 
in confiscation. Before a final injunc- 
tion could be issued, however, the Su- 

reme Court decided Smith v. Illinois 
Bell Teleph. Co. (1930) 282 U. S. 133, 
P.U.R.1931A, 1. This caused the dis- 
trict court to send the case back to the 
master, who, in May, 1930, reported 
that a permanent injunction should be 
issued. The city took exceptions to the 
master’s report. The city contended 
(1) that the company had failed to ex- 
haust its remedies before the city board 
of commissioners and that its bill for 
Federal relief was, therefore, prema- 
ture; (2) that the company had failed 
to sustain its burden of proof because 
it had failed to segregate its properties, 
revenues, and expenses in such a way 
as to demonstrate clearly to the Federal 
court that confiscation of its property 
would result from enforcement of the 
ordinance. 

The court held against the city on the 
first argument but in favor of the city 


on its second contention. The court 
pointed out that the master had erred 
in refusing to allocate to interstate toll 
service any property value between the 
subscribers’ stations and the toll board, 
—the result of which was held to 
“greatly enhance the valuation of the 
exchange property and to minimize that 
of toll.” The court disapproved of simi- 
lar errors in the allocation of operating 
expenses in connection with the San 
Antonio exchange to local operating 
costs. 

The court ruled that the master had 
also erred in taking the position that 
the correctness of the apportionment of 
revenues, expenses, and property val- 
ues by the company should be sustained 
solely upon the basis of managerial dis- 
cretion and that since the city ordinance 
did not require the inclusion of toll 
service, no element of value or. expense 
attributable to such service should be 
included in estimating reasonableness 
of local rates. 

Summing up its rulings, the court 
concluded that the company had failed 
to sustain its burden of proof as to the 
material allegations of its bill, that the 
exceptions to the master’s report should 
be sustained, and that the injunction 
should be dissolved and the bill dis- 
missed. Southwestern Bell Telephone 
Co. v. City of San Antonio et al. (No. 
377.) 


7 


Two-part Electric Rate Approved by Connecticut Commission 


gy use of the so-called “two-part 
rate” for electric service, which in- 
cluded in addition to a consumption 
charge for each unit of service con- 
sumed, a flat rate based upon the 


square-foot “billing” area of each cus- 
tomer served, was held not to be un- 
lawfully discriminatory notwithstand- 
ing the fact that it resulted in a differ- 
ence of rates as between customers liv- 


370 





a a ee ee ee ee ae ae” ae 


am eh ate eee 1° 26. ae Ue 6B ee Oe 


om f56 Ge oe CL!lCUl ek lueetlCUuee  belUM CO lO. 6 OCOD COU Alem 


urt 
red 
toll 
the 
rd, 


the 
hat 


ng 
an 


ng 


ad 
at 
of 
- 


S- 
e 
NH 
e 


a 


A — eee CD lhe oe 





PUBLIC UTILITIES FORTNIGHTLY 


ing in houses of different size. Such 
was the holding of the Connecticut 
commission in dismissing a petition by 
certain consumers of Manchester 
against alleged discriminatory rates of 
the Manchester Electric Company. 
The commission suggested, however, 
that an optional domestic rate in the 
form of a limited block rate, with a 
minimum charge, ought to be estab- 
lished by the company as an alternative 
to the application of the two-part rate 
for electric service, in order to elimi- 
nate dissatisfaction on the part.of cus- 
tomers who objected to the use of the 
two-part rate. 

The rates approved by the commis- 
sion were calculated to yield a return 
of approximately 7.5 per cent on the 
fair value of the electrical property, in 
view of evidence which disclosed that 
the utility was exceptionally well man- 
aged and economically operated, and 
was rendering a high standard of serv- 
ice to its patrons. The commission re- 
fused, however, to allow the cost of fi- 
nancing to be capitalized in the utility’s 
rate base. The claim of the utility for 


interest during construction ‘was re- 
duced from 8 per cent to 6 per cent per 
annum. The utility made no claim for 
going concern value. 

The commission rejected the conten- 
tion that the total amount of the util- 
ity’s retirement reserve, as shown on 
its books, should be taken as the meas- 
ure of prudent depreciation in deter- 
mining the rate base, in view of the 
fact that such a reserve included, in ad- 
dition to normal depreciation of prop- 
erty from natural causes, provision for 
future abandonment or replacement 
thereof on account of inadequacy or ob- 
solescence as well as a provision for 
retirement, loss of property destroyed 
by storms, or other casualties. The 
commission also refused to exclude 
revenues and expenses from merchan- 
dising and jobbing from operating 
revenues and expenses. 

The utility was allowed to include 
Federal income tax as an operating ex- 
pense, and to amortize the cost of rate 
case proceedings over a period of five 
years. Spiess et al. v. Manchester 
Electric Co. (5801.) 


7 


Missouri Commission Decides to Act as Arbitrator in Case 
Involving Municipality 


ACK in 1931, the supreme court of 
Missouri decided that the commis- 

sion of that state had no jurisdiction 
over the rates to be charged or the serv- 
ice rendered by municipally owned elec- 
tric plants. In fact, the Missouri stat- 
ute which defines “public utilities” sub- 
ject to the jurisdiction of the commis- 
sion conspicuously omits any mention 
of municipalities owning utilities. Con- 
sequently when the city of Fulton and 
the Missouri Power & Light Company 
recently decided to submit voluntarily 
to the commission, as a board of arbi- 
tration, a controversy over rates for 
wholesale power supply, the commis- 
sion had some doubt about its author- 
ity to act as an arbitrator. True, the 
Missouri law did give the commission 
specific authority to act as an arbitra- 


tor in controversies between “public 
utilities” and persons, but the statute 
also defined the term “public utilities” 
as before mentioned. 

The commission decided, however, to 
take jurisdiction pointing out that when 
municipalities are engaged in manufac- 
turing and selling of electricity, they are 
“public utilities” in a liberal sense even 
though they may not be regarded as 
“public utilities” within the meaning of 
a statute defining the jurisdiction of the 
commission over rates, service, and oth- 
er purely regulatory matters. It was 
said that the intention of the legislature 
in a statute defining the powers of the 
commission to act as a board of arbitra- 
tion must be liberally construed and any 
doubts must be resolved in favor of the 
commission’s jurisdiction. 
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The municipality was accordingly 
held to be a “public utility” within the 
meaning of the statute authorizing the 
commission to act as an arbitrator. 
Commissioner Ing dissented from the 
views of his brother commissioners in 
this respect. The complaint itself 
arose as the result of a private utility 
having been inadvertently billed in good 
faith by the city which furnished whole- 
sale power at a lower rate than the rate 


publicly declared by the city as appli- 
cable to such service. On the merits 
of the controversy, the commission de- 
cided that the private utility was liable 
for the difference between the rate 
billed and the amount due under the de- 
clared rate. Commissioner Porter dis- 
sented from his brother commissioners 
on the merits of the ruling. Missouri 
Power & Light Co. v. City of Fulton. 
(Case No. 7796.) 


7 
Sewerage Utility Rates Reduced in Nevada 


EWERAGE service is one type of util- 
S ity service that is probably more 
universally operated by municipalities 
and other governmental agencies than 
any other form of utility service in the 
United States. The sole remaining pri- 
vately operated public service sewerage 
system in the state of Nevada appears 
to be in the county of Nye and serves 
the town of Tonopah. It was the sub- 
ject of a recent order of the Nevada 
commission reducing rates for service 
by 25 per cent. 

One of the unusual points of the com- 
mission’s opinion was the open sug- 
gestion that the county of Nye ought to 
operate the system itself. The opinion 
stated : 


“In two different cases before this com- 
mission the commission recommended that 
the county form a sanitary district and pur- 
chase and operate the system. After the 
second recommendation was made in 1922 
a special election was scheduled to be held 
to determine if the county should purchase 
the system, but due to some unknown cause 
the election was canceled. . . . All in- 
corporated cities in the istate have their 
own sewerage system, and we see no good 
reason why the county of Nye has not 
purchased this system before.” 


The commission proceeded to com- 
pare the cost of the privately operated 
sewerage service with the cost of such 
service by the municipally operated 
plants throughout the state. Compara- 
tive figures seem to indicate that such 
governmental operations resulted in 
lower rates for the service. One of the 
points in comparison was the relation 


of the amount expended for officers’ 
salaries to the general expense ac- 
count. In the case of the private opera- 
tor of the sewerage system in Tonopah, 
general officers’ salaries were estimated 
at 62 per cent of the entire operating 
expense account, whereas, in the case 
of other public and private waterworks 
throughout the state, officers’ salaries 
varied from 5 per cent to a maximum 
of 39 per cent of the operating expense 
account. 

Although present reproduction cost 
value of the properties was estimated 
at slightly less than $80,000, the com- 
mission stated: 


“Considering the testimony of record, 
showing the greatly reduced cost of con- 
struction at present-day prices, the heavy 
reduction in the sale and taxation value of 
all business and residence property in To- 
nopah which the company serves, and the 
fact that business and employment are at 
a low ebb because all mines and mills in 
Tonopah are closed, we are of the opinion 
that the reproduction value of ,000 used 
during normal conditions in the camp has 
become excessive as a rate measure, and 
that consideration should be given to its 
commercial value, compared with all other 
property in the district, as well as its re- 
production value and all other elements of 
value.” 


The commission finally estimated a 
rate base of $49,994.10. The reduced 
rates were calculated to yield a net in- 
come of $2,930 for the year 1932, or 
slightly less than 6 per cent. County of 
Nye v. United Utilities & Properties 
Co. (Case 1016.) 
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PUBLIC UTILITIES FORTNIGHTLY 
Consolidation of Gas and Electric Rate Proceeding Denied 


tT the hearing disposing of a com- 
A plaint by the city of Douglas 
against alleged excessive electric rates 
the Arizona commission denied motion 
by counsel for the utility company to 
review the rates for both gas and elec- 
tricity and to consolidate the issues to 
the end that the two departments might 
be considered as a unit. The utility 
based its request upon the assertion 
that the affairs of the two departments 
were administered under one manage- 
ment, that to a considerable extent the 
same personnel is concerned with both 
activities, and that many of the com- 
pany’s facilities were used in common. 
It further stated that since the prop- 
erties of the two departments had a 
common ownership, the combined net 
earnings only were significant, and that 
rates for the two classes of services 
could not properly be reviewed except 
together. 

The commission was unwilling, how- 
ever, to admit that the consolidation of 
such proceedings would better subserve 
the ends of justice in all cases, or in 
the particular case at bar. The opinion 
stated : 


“Tt quite often happens in cases brought 
before the commission, that the companies 
whose rates are being reviewed, like the 
one in this case, operate two unrelated 
utility functions. It is true that in two 
such cases the commission, in the past, 
permitted the combining of the two opera- 
tions subject to such conditions and re- 
straints as were found to be necessary. 
Each such case was considered upon its 
own particular conditions and merits, and 
the combination of departments for rate- 
making purposes has never been announced 
as a general policy, and could not be so 
interpreted. Where such combining has 
been permitted, it was justified solely by 
the fact that public interest demanded the 
continuance of an essential service through 
the aid of a stronger department, until 
such time as the weaker utility’s condition 
developed to the point where the orderly 
processes of regulatory control could be 
exercised in connection with each depart- 
ment separately.” 


The commission gave, as a further 
reason for refusing to consolidate the 


proceedings, the fact that the company 
had only recently introduced natural 
gas and was still engaged in conducting 
rate experiments for that type of serv- 
ice; and furthermore that the Tenth 
Legislature had not appropriated one 
dollar to enable the commission to carry 
forward valuation work during the last 
two years, and that in the absence of 
funds the commission was compelled to 
abandon altogether or postpone indefi- 
nitely all rate proceedings not financed 
by the interested communities. 

One of the unusual features of the 
case was a theory for estimating cost of 
construction advanced by the witness 
for the firm of Burns, McDonald-Smith 
Engineering Company, of Kansas City, 
which were engaged for appraisal work 
by the complaining city. The witness’s 
estimate was based upon the cost of a 
plant which, he suggested, the city 
might build either upon the supposition 
that the city would enter into competi- 
tion with the defendant utility, or upon 
the supposition that the city would ac- 
quire the defendant’s property and oc- 
cupy the whole field. The commission 
was not inclined to accept this estimate 
at its face value in the instant case. 
It was stated in the opinion of the com- 
mission : 

“In so far as it relates to, or constitutes, 
preliminary negotiations looking toward 
the actual construction of a municipal 
plant it has no bearing on the issues in 
this case. If it is offered on the ‘Substitute 
Plant’ theory, it will be so accepted, but we 
find very little support in law or precedent 
for the acceptance of this method of valu- 
ation in establishing a rate base.” 


The company’s appraisal of its prop- 
erties amounted to $603,455, while the 
city appraised it at $306,994. The cor- 
poration commission fixed the amount 
at $429,755—all figures being depre- 
ciated. Rates were reduced to a level 
calculated to yield approximately 7 
per cent return on that amount. City 
of Douglas v. Arizona Edison Co. 
(Docket No. 4779-E-420, Decision No. 
6518.) 
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